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PBEFACE. 


This little work is rather an Introduction to 
Conveyances than an Introduction to Convey- 
ancing. Its object is not so much to teach the 
student to draft, as to enable him to understand, 
assurances of land. No ^oubt to draft them 
intelligently one must understand the full import 
and operation of every phrase ordinarily used in 
such instruments, but to this extent every lawyer, 
whether a conveyancer or not, should have a 
knowledge of conveyancing. This has become the 
more necessary of late owing to recent legislation 
whicti has shortened forms of assurance by imply- 
ing all sorts of covenants, conditions, and powers, 
no reference to which appears on the face of the 
deed. It is hoped on this account that the book 
rnay prove useful to every student of law, to what- 
ever branch of practice he means ultimately to 
devote his chief attention. 

The method followed is to take an example of 
each of the chief forms of assurance and examine 
it clause by clause. It should be ndted that the 
examples are drawn not to serve as precedents, but 
in order to raise the points which most need 
explanation. 
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When iTis desired to transfer a right of property from Convey- 
one person to another it is generally expedient, in order to 
prevent future doubts arising as to the precise nature of 
the transaction, and it is often necessary in law to effect 
the desired transfer, that the whole transaction should bo 
set out in a written instrument. When the transaction is 
so set out the written instrument is called an assurance 
of the right in question. The knowledge of the law of 
property, and the skill in applying it, needful ,for the 
proper preparation of assurances, constitute the science 
and art of conveyancing, * 

The proprietary rights with which conveyancing is Subject- 

*1 . .. •ii ’ll of cott* 

mainly concerned are proprietary rights over land, veyaacing. 

B 2 
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Bnslish law 
aud history. 


Heredita- 
ments, cor- 
poreal and 
incorporeal. 


Proprietary rights over goods and other kinds of per- 
sonalty also come, sometimes, within the province of 
conveyancing, more especially in connection with settle- 
ments and mortgages ; but when they do, it is customary 
to use, in transferring them, the same forms of assurance 
which are necessary to transfer interests in land. In this 
respect conveyancing has gone, in the opposite direction 
from the general law in regard to property, in which the 
tendency has long been to approximate the law of realty 
to the law of personalty. It is true that conveyancing 
has taken a long step in the same direction recently, 
under the Land Transfer Acts, 1875 and 1897, by which 
interests in land are, after registration, to be transferred 
much in the same way as stocks and shares are trans- 
ferred now. These Acts, however, have little operation as 
yet, but if they ever become generally applied, convey- 
ancing of the simpler kind will have to a great extent 
ceased to exist. 

< 

Confining ourselves, then, for the present to the transfer 
of proprietary rights over land, and to the transfer of them 
from one living person to. another — transfer ^^y will can 
be more conveniently treated of separately — it is necessary, 
in order to understand modern assurances, to*" go back 
practically to the beginning of English law. It is the 
same with every portion of the law^ of property in land. 
The legal land system of England, though it has often, 
especially of late, been deliberately altered and amended 
by the Legislature, is still in its essentials not the result of 
conscious legislation but of the whole history of the nation. 
Like the constitution of England, it has not been made ; it 
has grown. That is why it is at once the most intricate, 
technical and characteristic part of English law. 

Looking, then, to the law of property as it was in very 
early times, and confining ourselves, for the present, to land 
held in what is now called freehold tenure, but what was 
then practically the only tenure, we find that proprietary 
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rights over land to be then recognised by the common Sect. 1. 
law, had to be held in estates for life or in fee. When 
so held they were called Jwreditainents, though that word, 
properly speaking, applies only to estates in fee which 
are heritable interests, and not to estates for the life 
of the owner, which, of .course, come to an end on the 
death of the owner, or ^ estates for another person’s 
life — estates pur autre vie — whicfi, though they may 
continue after their owner’s death, are not in their nature 
heritable. Now estates for life and in fee might subsist 
over the land itself, and in that case they might be either 
immediate, entitling the owner to the enjoyment of 
the land at once ; or they might be future, Le,^ the 
enjoyment of the owner might be postponed till the deter- 
mination or end of an interest, or of several interests 
preceding his estate ; or they might subsist not over the 
land itself, but over some right or profit arising out of or 
relating to the land, such as a rent charged upon the land 
or the tithes issuing out of th» land, or a right to common of 
pasture on the land, or to a title of honour or ancient office 
connected^ with the land. In the case of future estates in 
the land and estates of all kinds, not in the land but mer(#y 
in rights or profits issuing out of or relating to the land, 
it is cleSir that there could be no right to the corporal 
possession of the land ; while in the case of immediate 
estate^ in the land the corporal possession of the land was 
the most essential part of the estate, since without it the 
owner of the estate could obtain no benefit out of it. This 
distinction gave rise to a division of hereditaments. 
Immediate estates in the land itself were called corporeal 
hereditaments ; future estates in the land itself, and both 
immediate and future estates in profits or rights issuing 
out of or relating to the land, were called incorporeal 
hereditaments (Co. Litt. 9 a). • 

In all early systems of jurisprudence possession is nine Livery of 
points of the law. That this was so in early Elnglish 
jurisprudence is shown by the strictness with which it was* 
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PAST I.— ASSURANCES OF LAND. 

insisted that wtiere the right to possession was incident to 
an estate in land the estate could be transferred only by 
transferring the possession. The possession which was 
incident to a corporeal hereditament was called the seisin 
of the land, and so corporeal hereditaments were transfer- 
able only by livery (or delivery) 0 / the seisin. Possession 
not being incident to incorporeal^ hereditaments, these were 
transferable by an instrument in writing solemnly made 
between the parties. This instrument was at first called a 
charter, and is now called a deed (factum) of grant. All 
this was epitomised in the maxim that corporeal heredita- 
ments lie in livery, while incorporeal hereditaments lie in 
grant (Co. Lltt. 9 a). 

The history of conveyancing in England is, in brief, 
simply the record of the steps by which the written 
instrument, which was originally applicable only, and 
which was and is necessary (Co. Litt. 9 b), to the transfer 
of incorporeal hereditaments!, in the end became, partly by 
the devices of lawyers and partly by the legislation of 
Parliament, the mode by which all interest!? in land, 
v^ether freehold or leasehold — save only short tenancies 
and customary interests — are now assured. 

We will trace shortly these steps, showing the various 
modes adopted for transferring corporeal hereditaments, 
from the time when they could pass only by livery of 
seisin to the present, when practically all interests in 
land are assured by deed of grant. It is necessary to do 
this, not merely in order that a deed of grant as now 
drawn may be understood by the reader, but also because 
conveyances by every conceivable mode arc constantly met 
with in perusing abstracts of title, and because every one 
©f them may be made use of, even at the present day. 

A transfer by livery of seisin was ordinarily called a 
feoffment. That term, like hereditaments, is an example 
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of the laxity of technical language in English law. “ Feoff- 
ment” means, strictly speaking, the transfer of the fee, that 
is, of the inheritance (Litt. s. 57) in the land, but it was 
soon applied (improperly, as Lord Coke notes) to every 
transfer by livery, whether the estate transferred was a fee 
or merely a life estate (Qo. Litt. 9 a). The ceremony, to 
an extent, resembled that observed in the old Roman 

7 * # 

conveyance by mancipation. The grantor — or feoffor — 
and the grantee — or feoffee — having come to the land to be 
transferred, the former handed over the vacant possession 
of it to the latter, delivering to him at the same time a 
twig of a tree or some other thing off the land, as a symbol 
of the land itself, and declaring in apt words the nature of 
the estate the grantee was to take ; that is, whether it was 
the whole fee or inheritance, or merely a life estate, these 
being, as already said, the only interests recognised by the 
common law as estates or parts of the ownership in land. 
No person other than the grantor having any interest in 
the land transferred might b® present, except a tenant for 
a mere chattel interest, whose presence as a consenting 
party did ;iot invalidate the feoffment, since at common 
law he was regarded as having no estate in, but merely 
the occ^ation as agent of the freeholder or legal owner 
of the land of which he was tenant (see infra^ p. 25), A 
feoffment of one parcel of land operated, if so intended, 
to convey to the feoffee any other parcels belonging to the 
feoffor situate in the same country (Litt. s. 61). Until 
the passing of the Statute of Frauds no writing was neces- 
sary to the validity of a feoffment, unless the grant was 
to a corporation aggregate, though it would seem that at 
all times if a condition of re-entry was reserved to the 
feoffor — that is, a condition Jupon breach of w^ich the 
grantor might put an end to the estate granted — that had 
to be reserved by deed (Co. Litt. 225 a). • 


8ect*.X 

t 


The essential matter in**a feoffinent was the actual The essential 

* am 

passing of the possession of the land to the feoffee. Where 
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Uses of land. 


the possession •’did not actually pass there might be what 
was called livery in lawy — ^that is, going through the 
form of livery, not on, but in sight of the land to be con- 
veyed ; but such a feoflPment did not, as a rule, operate 
until the feoffee obtained the actual possession by entry 
upon the land. And where the intended grantee had 
already the possession in fact, l^owever small his interest, 
— even if he were merely tenant at will of the grantor, — 
no feoffment was necessary to convey the whole fee or any 
other freehold interest. All that was then necessary was 
a release of the grantor’s rights to the grantee. Such a 
release was effected by means of a deed, and, as we shall 
see, releases were subsequently destined to take a large 
share in displacing feoffments as the ordinary mode of 
conveying freehold interests in possession. 

Feoffment continued the ordinary legal mode of 
conveying corporeal hereditaments until the time of 
Henry VIII, Meanwhile, ai new system of holding land 
was growing up which, with the unintended aid of certain 
legislation, was in time not merely to supersede feoffments, 
b^t to alter the whole principles of conveyancing. This 
system was that of holding land to uses, or, as we would 
now say, on trust. It might be created by a laladowner 
conveying his land by feoffment to a second person, with 
directions to hold the land on certain uses, pr by 
the landowner constituting himself by express declaration 
(see infray p. 14), or by conduct (see infray p. 14), a 
holder of his land on certain uses. In either case the 
holder of the land — ^usually called the feoffee to uses — was 
the common law owner of the land, and entitled at common 
law to exercise all the rights of the owner ; but in 
Chancery he was regarded as a mere trustee of the 
ownership, for the benefit of the person or persons to 
whose use he held, — commonly called the cestui y or cestuis 
que trusty — and he was compelled to exercise his rights of 
ownership as the cestui que trust desired, and this right 
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to call upon him to exercise these rights wfts regarded in 
Chancery as a kind of ownership itself — the beneficial or 
equitable ownership of the land, as we would now call it. This 
beneficial or equitable ownership was, not recognised at all 
by the common law, but solely by the Court of Chancery, 
and it was not subject t 9 the principles of the common 
law save so far as the Cpurt of Chancery thought such 
principles were just and judicious, and, as we shall see, 
that was not very far. In particular, the Court of 
Chancery permitted the equitable ownership to be created 
and transferred not merely without the common law 
formalities of feoffment or deed, but without any for- 
malities whatever —a dangerous facility, which the 
Legislature subsequently found it necessary to restrain 
(see infra^ p. 33). 

The Statute of Uses (27 Hen. 8, c. 10, a.d. 1535) was Statute 
passed for the purpose of putting an end to the system of 
holding land to uses (see pieamble). it attempted to 
do this not by forbidding the creation of uses in the 
future, buj by enacting that “ where any person or persons 
stand or be seised or at any time hereafter shall happen 
to bo seised, of and in any . . . hereditaments, to the use 
confidemje or trust of any other person or persons or of 
any body politic ... in every such case all and every 
such person and persons and bodies politic that have or 
hereafter shall have any such use confidence or trust in 
fee simple fee tail for term of life or for years or other- 
wise, or any use ... in remainder or reverter, shall from 
henceforth stand and be seised deemed and adjudged in 
lawful seisin estate and possession of and in the same . . . 
hereditaments with their appurtenances to all intents 
constructions and purposes in the law, of and in such like 
estates as they . . . shall have in use trust or confidence of or 
in the same. And that the estate right title and possession 
that was in such person or persons that were or shall be 
hereafter seised of any . . . hereditaments, to the use 


Sect L 
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Sect. 1* confidence or •trust of any such person or persons or of 
any body politic be from henceforth clearly deemed and 
adjud|ijed to be in him or them that have or hereafter shall 
have such use confidence or trust, after such quality 
manner form and condition as they had before in or to 
the use confidence or trust that was in them.” 

These are the operative worSs of s. 1 of the Statute 
of Frauds, and since they have been for centuries and 
are still the basis of the whole system of conveying real 
estate, it is in the highest degree desirable that a student 
of conveyancing should intellectually assimilate them in 
their precise force and effect. In order to help him to 
do so I will dischss in some little detail the conditions 
which the words of the section require to be fulfilled 
before the statute can operate, and the effect of the 
op(‘ration of the statute. 


Require- 
ments for 
operation 
of statute 


An indi- 
vidual. 


In order that the state may operate, the section requires, — 
a PERSON or PERSONS shall he seised, 

^Generally speaking, the word “ person ” inclddes in law 
a corporation. It means an individual or a body of 
individuals which the law treats as an individuf.l. But 
hero “ person or persons ” is contrasted with “ person or 
persons or any body politic ” in other portions of the 
section, and this has been held to show that th5 word 
“ person ” is not meant to include a corporation. 


Must be 
seised. 


(2.) That the person must he seised of a hereditament. 

As has already been pointed out, no interests, save 
estates for life or in fee, are hereditaments. Accordingly, 
if the interest held by the person is; a lease for years or 
gny other chattel interest, the statute does not operate on 
it. And a person cannot be seised of any hereditament 
unless it is of freehold tenure. Accordingly, if the here- 
ditament held by him is a personal hereditament — as, for 
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example, an annuity in fee — or if it be a Irritable estate Sect. 1. 
in customary or copyhold tenure, the statute does not ^ 

operate on it. 

(8.) That he must be seised TO THE USE of some other To the use. 
person, . 

As far as the other person is co»3emed, he must be 
seised simply to his use. If he be seised for other uses 
besides, the statute will not operate. This does not mean 
that the whole estate vested in him must be for the use of 
the other person, but merely that, as far as the other 
person’s interest in the land is concerned, the feoffee must 
be a bare feoffee to uses and not seised for some other 
purpose besides. Thus,jif A. is seised in fee to the use 
that he shall manage the land and allow B. to receive the 
net rents and i)rofits for life, and on B.’s death to the use 
of (J. in fee, the statute will not operate as far as B.’s life 
interest is concerned, since A. in regard to it is seised to 
other uses — namely, the management of the property — 
besides the use to B. ; but it will operate as far as (J.’s 
interest is Concerned, since in regard to his interest in t|}p 
land, A. is seised solely to his, and no other use. 

I.) That he must he seised to the use of some OTHER Of some 

other indi- 
vidual ; 

Generally speaking, a person cannot be seised to his own 
use within the statute. As we shall see, the usual mode of 
limiting a freehold estate to A. is to grant it “ unto and to 
the use of ” A. Such a limitation operates at common law, 
and not by the statute, and the words ‘‘to the use of” have 
no effects, save these. Firstly, if A. have given^no con- 
sideration for the grant, by declaring the grant to be for 
his use, they rebut the presumption that he was intended 
to hold for the benefit of the grantor (see m/ra, p. 81 ). 

Secondly, by setting out one use they make any other use 
limited after it, a use upon a use (see m/ra, p. 28 ) ; and 
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Sect. 1. 


Or corpora 
tion. 


For any 
intercBt. 


SO one on whteh the statute will not operate. Thus, on a 
limitation unto and to the use of A. and his heirs to the 
use of B. and *his heirs ” the statute will not operate on 
the use to B. (see m/ra, p. 30). 

(6.) That he may he seised to \he use of any other person 
or BODY POLITIC. i 

Ir 

Accordingly, although the statute will not operate 
where the feoffee to use is not an individual but a corpora- 
tion, it will operate where the cestui que use is either an 
individual or a corporation, 

(6.) That he rhay he seised to the use of the other person 
or body imlitic either for a fee simple or fee tail^ or for life^ 
or for a term of years or otherwise. 

Accordingly, although the statute will not operate unless 
the estate of feoffee to uses is a hereditament of freehold 
tenure the use limited to cestui que use may be either of 
a freehold hereditament or of a chattel, or of any other 

interest. Thus, if the limitation was of a terin of 1,000 

• 

years to A. to the use of B. for one hundred years, 
the statute would not operate on the use to ; but 
if the limitation were to A. for life in freehold land to 
the use of B. for one year, the statute would operate on 
the use to B. ' 

When we come to consider chattel interests (see h 
p. 25), we shall find that while feoffment was never 
necessary for their creation, yet an actual taking posses- 
sion of the land granted was, and in cases where the 
Statute of Uses does not apply, still is, necessary to perfect 
the title of the lessee. Where, however, the lease is made 
in such a manner that the statute will operate upon it — that 
is by bargain and sale (see m/m, p. 26) — no entry into 
possession is necessary to create the chattel interest. By 
force of the statute the grantee is deemed at once to be 
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in possession of the land for the chattel into/est granted to 8o^L 
him, — and the chattel interest granted is complete. 

4 

('7.) That he may he seised to the use of the other person In poes^* 

^ Sion or in 

in REVERSION or REMAINDER. expectancy. 

In other words, the statute will operate on the use 
whether it is limited to anise immediately, or only in the 
future. The words here used ap‘J)ly strictly only to 
uses limited to follow subsisting interest, but as the 
statute did not forbid the creation of uses in any mode 
by which they could be created before the passing of 
the statute, and as they could then be created not to 
follow subsisting uses, but without any subsisting use 
preceding them, or in defeasance of* a subsisting use, 
the court, in applying the statute, read these words as 
covering any future use that could lawfully be created. 
Accordingly, the statute would operate on a limitation 
to A. and his heirs to the use of the first son of B. 
in fee simple, though B. had no son when the use was 
limited or a limitation to A. and his heirs to A.’s use 
until B. ]^ad a son born to him, and then to B.’s son 
in fee. '' 


a limitation to uses fulfils the preceding con- Effect of 
ditions, the statute operates upon it, and the effect of such Stotute^of^ 
operation is that the person who but for it would be 
entitled merely to the beneficial or equitable ownership of 
the hereditament, becomes entitled at once to its legal 
ownership to the same extent as the use of the heredita- 
ment! was given to him. In the words of the statute, 
he henceforth shall “stand and be seised deemed and 
adjudged in lawful seisin estate and possession of and in the 
same . . . hereditaments with their appurtenarfbes to all 
intents constructions and purposes in the law, of and ip 
such like estates as they had or shall have in use trust or 
confidence of or in the same,” and “ the estate right title 
and possession that was in such person or persons that 
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Sect. 1. were . . . seiged ... to the use ” of him, is to be clearly 
deemed and adjudged to be in him after such quality, 
• manner, form, or condition as he had before in the use. 

In other words, by force of the statute, and without any 
livery of seisin or conveyance of any kind, the legal title 
and the legal possession of the hereditament, in so far as the 
feoffee to uses had these are deefned to be in the cestui que 
use to the extent of the interest limited to him in the use. 


Modes of 
raising uses. 


Covenant to 
stand seised. 


Bargain 
and sale. 


As has already been pointed out, a landowner might 
create uses, not merely by conveying his land to feoffees 
to uses, but by constituting himself a holder of it to uses 
by express declaration or by conduct. The mode of 
constituting himsolf a holder to uses by express declara- 
tion (or settlor as he would now be called), was by what 
was known as a covenant to stand seised. That was, 
shortly, a declaration under seal of the settlor’s intention 
henceforth to hold his land to the use of certain persons 
related to him by blood or marriage, for the interests 
therein set out. The mode of constituting himself a 
holder to uses by conduct, was by what was known as a 
; bargain and sale. That was, shortly, a sale hf the land- 
owner of a certain interest in the land, with receipt by him 
of the purchase-money, without making any legaVconvey- 
ance to the purchaser of the interest sold. In the first case, 
the landowner was compelled by the Court of Chancery to 
hold his laud for the benefit of the relatives mentioned in 
the covenants, and in the second case, for the benefit of 
the purchaser to the extent of the interests conferred on 
or sold to each of them respectively. 


EfiPect of 
the statute 
on these. 


Now, after the passing of the Statute of Uses, a land- 
owner might still raise uses by covenanting to stand seised 
of his land, or by bargaining and selling it and receiving 
purchase-money without making conveyance ; but, if 
in either case, the land was land of freehold tenure, the 
statute operated on the transaction and the relative in the 



ASSUBANCES OF FBEEHOLDS. 


15 


# 

one case, and the purchaser in the other, ingtead of taking Sect. 1. 
a mere use or equitable interest in the land, took the 
legal estate for the interest covenanted to be granted 
or bargained and sold to him. This result in the case of 
covenants to stand seised, was not altogether undesirable. 

The terms of the transaction were set out in the instru- 
ment containing the covenant, so that there was no doubt 
about its nature. And the covenant#had to be based on 
good consideration, as it was called — that is, it had, to 
make it effective, to be made in consideration of natural 
love and aflFection for a relative by blood or marriage — so 
such settlements could not have a very extended operation. 
Accordingly, covenants to stand seised were allowed by 
the Legislature to exist uncontrolled as a convenient mode 
of making provision for children, and at last only became 
obsolete through their being unfitted for the more modern 
form of settlement, which necessitated the limitation of 
interests to trustees to preserve contingent remainders. 

As such trustees were often not related by blood or 
marriage to the settlor, no interest could l)e limited to 

them by a covenant to stand seised. 

« 

%) 

None of the considerations, however, which were held Bargains and 
to renciy covenants to stand seised a useful mode of 
conveyance, applied to bargains and sales. The two prime fo ^ 
objects of the Statute of Uses were, in the first place, to 
make fhe ownership of land a matter of public notoriety, 
and in the second place, to prevent fraud through feoffees 
to uses denying that they held on the uses on which they 
had agreed by word of mouth to hold. Both of these 
objects were frustrated by a bargain and sale, because by 
it the ownership of land could be transferred by a trans- 
action which might be secret, and which need not be in 
writing. To prevent the Statute of Uses making easy of 
accomplishment the very evils it was intended to restrain, 
Parliament, in the same year that saw the passing of the 
Statute of Uses (1535 a.d.), passed another Act called the 
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fioct. 1. Statute of Enrolments (27 Hen. 8, c. 16), intended to 
render void all bargains and sales of lands, except the 
same were made in writing, indented and sealed (see 
m/m, p. 42), and inrolled in one of the King’s Courts 
of Record at Westminster, or else before the custos 
rotulorum and clerk of the peace of the county, or the 
mayor or recorder of the boroifgh within which the lands 
bargained and sold were situate. 


Statute of 
Eurolments 
does not 
apply to 
bargains and 
sales of 
chattel 


For a time this Act seemed eflfectually to block the way 
to secret conveyances of land, which the Statute of Uses 
was intended to close, but had only opened wider. Soon, 
however, it was observed that it referred only to bargains 
and sales of estates of inheritance and freeholds.” Now 
a landowner could raise a use of a chattel interest in his 
land by bargain and sale, just as well as he could raise the 
use of a freehold interest, and if he, having a freehold 
interest in his land, raised by bargain and sale the use of 
a chattel interest, the Statute of Uses would operate upon 
or execute the use in ftivour of the purchaser, and such a 
transaction would need no inrolment under the Statute of 
Enrolments. The effect of the operation of the^Statute of 
Uses on the transaction was that the purchaser would be 
deemed in law to be in legal possession of the lai^4 for the 
chattel interest. But, as has already been pointed out 
(supra^ p. 8), once a person is in possession of the 
land, however small his interest may be, any iftterest, 
however great, can now and could always be conveyed 
to him without feoffment, by a mere deed releasing it 
to him. It followed from this that if the owner of 
a corporeal hereditament in freehold lands wished to 
convey it to a purchaser without feoffment, he might do 
so by fifst bargaining and selling to the purchaser a lease 
of the lands for a year, and the Statute of Uses having 
operated upon that and put the purchaser into possession, 
then by releasing to him by deed the hereditament 
intended to be conveyed. In this way arose conveyance 
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by lease aiid release^ which soon became* the ordinary Sect. L 
mode of conveying freehold lands in possession — and , 

indeed also of freehold lands in expectancy — and which 
prevailed throughout England for about three centuries. 

Feoffments ceased almost completely to be used save by 
corporations, which, as thcjr could not be seised to a use 
under the Statute of Use|5 (see supra^ p. 10), could not 
convey by lease and release, and save •by infant tenants in 
gavelkind, who could convey by feoffment (see infra^ 
p. 18), but could not convey by lease and release, 
since, as infants, they could not at common law execute 
a deed. 

The mode in which a conveyance by Tease and release Conveyance 
was in practice carried out was thus : A leasf^ was pre- and re^ase. 
pared in which it was stated that in consideration of the 
sum of five shillings paid before the sealing and delivery 
of the lease, by the lessee — the person to whom the 
lease was granted — to the lessor — i,e.^ the grantor of the 
lease — the lessor bargained and sold to the lessee the pre- 
mises intended to be conveyed from the day next before the 
date of the lease for one whole year thence next ensuingf 
to the intent that by virtue of the lease, and of the statute 
for tran^’ftrring uses into possession (the Statute of Uses), 
the lessee might be in actual possession of the premises 
and be ^thereby enabled to take and accept a grant and 
release of the freehold, reversion, and inheritance of th(^ 
same premises. A release was also prepared in which the 
real consideration, the extent of the estate granted and 
the uses and conditions upon which it was granted were 
duly set forth. Both lease and release were executed 
upon the same day, the lease being executed first, but the 
lease was dated the day preceding the date of execution. 

% 

In conveyance by lease and release two instruments Legislative 
were needed to convey one hereditament. It was there- 
fore unnecessarily cumbersome and expensive. The 

c. 
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Sect. 1. Legislature, after it had been in general use for several 

' centuries, noticed this, and provided a remedy. It 

abolished the necessity for a lease (4 & 5 Viet. c. 21), 
enacting that after May 15th, 1841, a release if expressed 
to be made in pursuance ot the Act should be as effectual 
as if a lease for a year had preceded it. The result was, 
that the owner of land couldf release his right to it to a 
person who had previously no interest in it. This child- 
like expedient continued in operation for four years, when 
the Act to amend the Law of Real Property was passed 
(8 & 9 Viet. c. 106). Section 2 of that statute enacts 
that after October 1st, 1845, all corporeal tenements and 
ments to lie hereditaments shall, as regards the conveyance of the 
weS^^H^ry l^*^®diate freehold thereof, be deemed to He in grant as 
well as in livery.” By this short provision the whole 
system of conveyance of corporeal hereditaments of free- 
hold tenure by feoffment, by lease and release, and by 
release, was superseded, and the deed of grant which 
previously was applicable ^nly to the transfer of incor- 
poreal hereditaments became sufficient for the transfer of 
corporeal hereditaments. Leases and release^ were rele- 
gated to their proper purposes — the former to create a 
chattel interest, the latter to transfer to a person who 
already has an interest in the land the rest of th^ grantor’s 
interest. Feoffments by corporations ceased also, and now 
feoffments occur in practice only when an infant ponveys 
land held under the custom of Kent, or some other local 
custom. 


Deed now 
sufficient 
and necessary 
to convey 
freehold. 


The Act for the Amendment of the Law of Property 
not only made a deed sufficient to pass corporeal heredita- 
ments ; it made a deed necessary to the passing of almost 
any legal interest in land by almost any mode of con- 
veyance. Section 3 enacts that ‘‘ a feoffment made after 
the said first day of October one thousand eight hundred 
and forty-five, other than a feoffment made under a custom 


by an infant, shall be void at law, unless evidenced by 
• deed ; and a partition [see infra, p. 19] and an exchange 
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[see infray p, 20] of any tenements or hereiitaments, not Sect. 1. 
being copyhold, and a lease, required by law to be in 
writing [see infra, p. 26], of any tenements or heredita- 
ments, and an assignment of a chattel interest, not being 
copyhold, in any tenements or hereditaments, and a sur- 
render in writing of an interest in any tenements or 
hereditaments, not being a copyhold interest, and not being 
an interest which might by law have bben created without 
writing, made after the said first day of October one 
thousand eight hundred and forty-five, shall also be void 
at law, unless made by deed : Provided always, that the 
said enactment, so far as the same relates to a release or a 
surrender, shall not extend to Ireland.” 

Of the modes of conveyance mentioned in this section. Other forme 
one (release) has already been referred to : it consists in 
the giving up to a person already in possession of the land Release, 
as of some estate however small, of the remainder of the 
relessor’s interest. A release bad always to be by deed. 

A surrender is the converse of a release : it consists in Surrender, 
the person jn possession of the land as of some estate 
giving up his interest to the person entitled to the land in* 
succession to his interest. At one time a surrender might 
be by paVol — that is, without feoffment deed, or even 
writing of any kind. By s, 3 of the Statute of Frauds 
(29 Car.^ 2, c. 3), a surrender had to be by deed or note in 
writing, and now it must be by deed. It is to be noted 
that a chattel as well as a freehold interest can be sur- 
rendered, and s. 3 of the Act for the Amendment of the 
Law of Property only requires the surrender of such an 
interest to bo by deed, when it is one that might not have 
been created without writing (see infra, p. 26). The 
other two modes of conveyance mentioned in s. \ and 
applicable to hereditaments, are partition and exchange. • 

P artition consists in the division up of land held in con- Partition, 
current ownership among the concurrent owners. The 
kinds of concurrent ownership for this purpose are joint 
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Sect. L tenancy, tenancy in common and co-parcenary. Formerly^ 

^ partition might be made by parol, but now, as we have 

seen, when it takes place by conveyance between the 
parties, it must be by deed. The deed in the case of joint 
tenancy should be a release from each joint tenant to the 
other ; in tenancy in common an ordinary deed of grant. 
The reason of the distinction is that joint tenants are 
entitled each to the Vhole land, while tenants in common 
are entitled each to an undivided share of it. Co-parceners 
can partition either by grant or release. Partition, when 
the land to be partitioned is settled, is usually made by an 
award of the Board of Agriculture, when no conveyances 
at all are needed, but owing to the expense and delay and 
the necessity for equality in value of the different shares, 
this process is usually avoided when the land is not settled. 
Exchange. Exchange is the barter of land for land. When the lands 
exchanged lay in the same county no deed or feoffment was 
needed. Leases we will consider after dealing with the 
other kinds of assurance ofi.freehold interests. 

IMerent As has already been said, the only interests in land 
kinds of recognised by the law were estates for life and 

in fee. Estates in fee were of different kinds. There 
were estates in fee simple which were estates descendible 
to the heirs general of the grantee, and subject to no 
condition. There were estates in fee determinable which 

C 

were estates descendible to the heirs general of the 
grantee, but subject to a condition which might determine 
them while there were still heirs of the grantee existing, 
as, for example, an estate limited to A. and his heirs, 
tenants of the manor of Dale. Here, where A.’s heirs 
ceased to be tenants of the manor of Dale, the estate 
granted determined. Again, there were estates in fee 
I conditional, which were estates descendible only to a 
special class of heirs of the grantee, such as heirs of his 
body or heirs male of his body. All fees, however, had 
one attribute in common ; the grant of them took the 
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whole estate which the grantor had in the land out of him. Sect, 1. 

Whether the fee granted by an owner in fee simple was a 

fee simple, or a fee determinable, or a fee conditional, 

after granting it he ceased to have any estate — any share 

in the ownershij) — of the land. He had, indeed, what was 

called a right of reverter^ that is, if the estate granted came 

to an end through the failure of the heirs of the grantee 

in the case of a foe simple, or through the occurrence of 

the determining event in the case of a determinable fee, 

or through the failure of the special heirs in a fee 

conditional, the ownership of the land reverted back to 

the grantor. But this right of reverter was not an estate 

in the land any more than the general right of reverter 

over all lands in the kingdom which beloilgs to the Crown 

us lord paramount is an estate. It was a mere incident 

of the tenure which then could subsist between the grantor 

of a fee simple as lord, and the grantee as tenant. Where 

this tenure subsisted the grantee held from the grantor, or 

was his tenant^ just as now in jtheory every owner in fee 

simple who does not hold from a subject as mesne lord, 

holds from the Crown as lord paramount. And when, by 

the passing of the Statute of Quia Emptores (18 Edw. !,• 

c. 1), it was rendered impossible to create as between 

subjects ike relation of lord and tenant between a grantor 

and a grantee in fee simple, no right of reverter existed 

on fee simple estates henceforth granted. 

As to all this grantors and lawyers were agreed ; but as Conditional 
to a further point in regard to fees conditional they 
differed. The grantors reading such grants in their 
ordinary meaning, held that all that was granted to the 
grantee was an estate intended to last as long as the 
grantee had heirs of the kind mentioned in the grant, and 
no longer. The lawyers held that the reference in the * 
grant to a special kind of heirs was only a condition 
imposed upon an ordinary grant in fee, and they held 
further that as soon as the grantee had an heir of the kind 
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Statute 
De Danis 
Condition' 
(^libus. 


mentioned imthe grant he had fulfilled the condition and 
was entitled, should he wish to do so, to convey the land 
granted in ordinary fee simple. The result of the lawyer’s 
view was that the reverter to the lord was capable of being 
practically frustrated by the tenant in conditional fee 
alienating as soon as he had heritable issue. The 
estate he transferred on such an alienation was a fee 
simple, and though there was a reverter on that estate 
(until the statute of Quia Emptores), it was so liable to 
be defeated by alienation that it practically was worth 
nothing. 

The chief grantors — ^that is, the great lords — being the 
predominant partners in the Legislature, enforced their 
view of what a conditional fee was by enacting the statute 
of De Donis Condiiionalihus (13 Edw. 1, c. 1). Thi& 
statute was intended merely to preserve to the grantors 
(or lords, as they were then called) the right of reverter on 
the failure of the special issue of a grantee in conditional 
fee, but it had quite another and altogether unforeseen 

effect. The courts held that it created a new estate hitherto 

\ 

••unknowm to the law — what they called an estate in fee tail — 
that is, docked or maimed fee — a fee which was not the whole 
ownership of the land but only a part of it, leaving in the 
grantor not a right of reverter merely but a reversion in 
fee simple, that is, an actual estate in fee simple to come 
into possession on the determination, in any way, of the 
foe tail. Not only so, but further, they held that the so- 
called fee tail was an estate which could not be alienated 
by its owner as against his issue. Should he try to 
alienate it, the reversion on the fee tail was in abeyance 
during his life, and so if the alienee committed waste 
neither the tenant who had alienated nor his issue could 
restrain him (Litt. s. 650), but on his death, leaving 
issue, his issue could oust his alienee, and if he died 
without issue his grantor or his heirs could do likewise by 
right of his reversion. All he could alienate was a base 
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fee^ that is, an estate descendible to the heirs the grantee, !• 

but liable, if the grantor left issue, to be determined by 
his heirs ; and if he did not leave issue, by his grantor’s 
entry on the land. 

This new estate of fee tail, then, was alienable by Fees tail, 
feoflftnent practically only^ as a life estate. For two 
centuries or more this continued to be*the case. Then the 
courts established another mode of alienation. They 
recognised as lawful alienation by fines and recoveries — 
the first a compromised collusive action against the tenant 
in fee tail, the latter a collusive action carried to judgment. 

It is useless for present purposes to enter into the abstruse 
and somewhat absurd learning affecting# the operation of 
fines and recoveries. One or two points, however, must 
be noticed, as the modern law as to alienating fee tails is 
based on them. These points may shortly be summed up 
thus ; 

(1) A fine could bo levied by a tenant in tail in Operation of 

expectancy without the consent of the tenant for recoveries. 
U/e in . possession ; a recovery could be suffered 
only by a tenant in tail in possession or by A | 
tenant in tail in expectancy, with the consent of 
the tenant for life in possession. 

(2) A fine barred only the tenant in tail and his issue ; 

• a recovery barred the remainderman also. 

Conveyance by action at law is not, from the point of Fines and 
view either of expedition or cheapness, an ideal mode of 
transfer, and after it had been in operation for a few 
centuries, it so occurred to the Legislature. Accordingly, 
in the year 1833 the Act for the Abolition of FiHes and 
Recoveries was passed (3 & 4 Will. 4, c. 75), by which 
enactment an ordinary deed inroUed was substituted for 
proceedings by actions at law. But in simplifying the 
form of barring fees tail Parliament did not, to any 
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Sect. 1. considerable extent, alter the substance of the law respecting 
them. It followed substantially the distinction between 
' the operation of a fine and recovery by enacting that while 

a tenant in tail in possession can bar the entail of his own 
motion (s. 34), a tenant in tail in remainder can do so 
only with the consent of the “ protector of the settlement ” 
(ss. 40 and 42), who (if no person is expressly appointed 
protector of the settlement) is the owner of the freehold in 
possession in the land (ss. 22 and 32). As regards 
tenants in tail in remainder, an exception to this rule 
occurs in the case of a tenant in tail in remainder, who 
himself owns the reversion in fee simple on his own fee 
tail : he is entitled to bar the fee tail without the 
protector’s consent. 
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The last mode of conveyance mentioned in s. 3 of the . ^ 

, for term. 

Act to Amend the Law of Property (supra^ p. 18), is( u 
lease. It is of infinitely greater importance than the 
others, since by its exercise what is regarded as a different 
species of property fromi hereditaments, is called into 
existence, namely, chattels real or leaseholds (a). 

Originally, a lease or grant for a time certain or term — ^ 

^ • lease did not 

whether of years, months or days — was not regarded as convey an 


(a) Chattels real include, strictly speaking, more than leaseholdst^ 
since a tenancy at will, and a tenancy on sutierance, are chattels real 
or chattel interests in land as far as such precarious tenancies can 
he called interests. And, again, leaseholds are not all, strictly 
speaking, chattels real; a lease for life is a leasehold, strictly 
speakings but it is not a chattel real. In practice, however, lease- 
holds and chattels real are used as meaning the same thing — 
tenancies for a time certain — and where any thing more or less is 
meant, it should be expressly indicated. 

Lease — as when speaking of leases for lives — is also opposed to 
grant, i.e.^ it is meant to cover a transaction which consists, not 
in transferring the ownership of the land, but in hiring the land out. 

That, of course, is the notion underlying the whole distinction 
between freehold and chattel interests. The freeholds is the 
owner ; the lessee only the bailiff or farmer of the land. Never- 
theless, a freeholder nowadays is frequently merely a hirer, just< 
as the lessee is, and in such cases he is called popularly a lessee, 
even though his interest be fee simple — a fee farm grant, t.e., a grant 
in fee simple subject to a rent, is popularly called a lease for ever. 
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any legal interest in the land. At common law, the only 
legal interests which were recognised as parts of the 
ownership of the land, were estates for life or in fee, A 
grant for a year or for a number of years, was regarded 
merely as a contract between the lessor and lessee, 
carrying no right to the possession of the land ; and if 
after making it, the lessor refused to give the lessee posses- 
sion, or liaving give^i it to him disturbed his possession, the 
only remedy open to the lessee was an action for damages 
against the lessor for breach of contract. And this view 
still survives, to this extent, that the grant of a lease by 
f itself gives the lessee no interest in the land itself. It 
I only gives him an interest in the term — interesse termini. 
Entry upon thu land in pursuance of the lease is 
necessary to give him an interest in the land. When he 
enters, however, his title relates back to the date of the 
grant. 

As has been pointed out, the case is otherwise when the 
lease is made by bargain and sale. Then the Statute of 
Uses comes into operation, and the lease confers at once 

d legal title to the land for the term of the* lease, from 
the moment it is granted. 

It is not necessary to trace here the various statutes by 
which, at last, in the reign of Henry VIII. (21 Hen. 
c. 15), leaseholds were made indefeasible. The inlportant 
point at present is that, at that time, and for many years 
afterwards, they could be both created and assigned by 
mere parol. This was first altered by the Statute of 
Frauds (29 Car. 2, c. 3), s. 1 of which enacted that no lease 
should have any effect, save as a tenancy at will, if it 
were ‘‘•not put in writing and signed by the parties so 
making or creating the same.” Section 2 introduced an 
exception to s. 1 in favour of “ leases not exceeding the 
term of three years from the making thereof whereupon 
the rent reserved to the landlord during such term shall 
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amount nnto two third parts at the least of th§ full improved Sect 2. 
value of the thing demised.” 

It was in relation to the state of the law as fixed by this If for over 
Act, that s. 3 of the Act to amend the Law of Property 
was passed. The effect, therefore, of it, is that every 
assignment of a lease, whitjever the term of the lease mjiy 
be, mus t be by deed, and that every Jease for three years 
or more from the making thereof, whatever the rent 
reserved in it may be, must be made by deed. As to 
leases for terms not exceeding three years, they must be by 
deed, too, unless the rent reserved to the landlord during 
the term is at least two-thirds of the fall improved value of 
the land — two-thirds of its ‘‘ rack-rent, ’’•as it is called (/>). 

If the rent reserved is at least two-thirds of a rack-nait, 
they may be made by parol, and may also be surrendered 
by parol. 


(b) The student should, perhaps, Jbe reminded that though a lease 
for more than three years under hand, but not under seal, is bad as a 
lease, it may be good as an agreement for a lease and as such 
enforceable •Jby the intended lessee specifically {Parker v. Tasivellf 
27 L. J. Ch. 812). 
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We have now seen how a deed has been made neces- 
sary and sufficient for the transfer of practically every 
legal interest in land, whether such interest is freehold or 
leasehold. But as yet we have been considering merely 
legal interests and assurances which derive their efficiency 
from the common law or from statute. We must now 
consider shortly equitable and copyhold interests in land 
and one or two modes of assurance never recognised by 
the common law, nor, expressly at any rate, by statute. 

% 

The object of the Legislature in enacting the Statute of 
Uses was, as has already been said, to put an end to the 
separation which had grown up between the legal and the 
beneficial ownership of land. The most striking fact, 
however, about early statutes relating to land is fhat by 
no chance did they ever accomplish the object which the> 
Legislature had in view in enacting them, while they con- 
stantly accomplished all manner of surprising things, which 
it never entered into the mind of the Legislature to bring 
about. This is especially true of the Statute of Uses. As 
we shall* see, it caused a revolution in conveyancing with 
which the Legislature was satisfied ; but it did not put a 
stop to the separation of the legal and beneficial ownership 
of land which the Legislature was wishful to destroy. 
This resulted from the doctrine established by the 
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decisions of the (Courts of Common Law thut the statute 
could only operate upon a use of hereditaments, and that 
if a second use were limited over upon the first use, the 
second use was not a use of hereditaments, but was a use 
of or upon a use. Thus, if hereditaments were limited 
to A. and his heirs to the use of B. and his heirs, and B. 
was further directed to hf)ld to the use of C. and his 
heirs, the courts held that the statute operated on A.V 
legal estate, which it convoyed to B., but it could not 
operate to convey B.’s legal estate to C., since C.’s use was 
not a use of hereditament, but a use of a use. Accord- 
infflv, as far as C.\s use was concerned, the common law 
would have allowed it to fail. The Chancellor, however, 
held that on such a limitation it would Be inequitable to 
permit B. to keep the benefit which the settlor plainly 
intended C. to take, and accordingly he insisted that B. 
should hold the hereditaments for the benefit of C. Uses 
accordingly were thereupon re-established, but henceforth 
to distinguish uses on which thg statute operated from uses 
upon which it did not operate, and which therefore^ cn^atcnl 
not legal l^gt merely equitable or beneficial (^states, the 
latter were called trusts, • 

But there is no magic in the words “use” and “trust” ; 
both are in the text of the Statute of Uses (see and 

whether the estate created by either of them is legal or 
merely equitable will depend, not upon which of them is 
used, but upon the form of the limitation. If the grant 
on which the use or trust is declared be such as to convey 
the legal estate to the grantee independently of the Statute 
of Uses — or, as the technical phrase is, transmute the 
possession — then unless the use be expressly declared to 
be in the grantee every use or trust declared in faVour of 
another person than the grantee will carry the legal as 
well as the equitable estate. Thus, if the limitation bo by 
ordinary deed of grant operating under the Act to amend 
the Law of Property (see supra^ p. 18 ), and be to A. and 


Sect. 3. 


Trusts. 
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his heirs to the use of B. and his heirs, the use to B. and 
his heirs will carry the legal estate. If, however, the grant 
be unto and to the use of A. and his heirs to the use of 
B. and his heirs, the legal estate will remain in A., not 
because the grant to him operated under the Statute of 
Uses, but because a use is expressly declared in A.’s 
favour, and therefore the use over to B. is a use upon a 
use {Doe v. Passin^ham^ 6 B. & C. 305). Again, if the 
limitation be by way of lease and release, then if no use be 
declared on the release in favour of the grantee all uses 
declared in favour of third persons will carry the legal 
estate, because here it is only the lease which operates 
under the Statute of Uses ; the release by which the free- 
hold is conveyed* operates at common law. On the other 
hand, as the freehold is conveyed by bargain and sale 
inrolled (see siipra^ p. 15), or by covenant to stand seised 
(see supra, p. 14), any uses declared upon the estate created 
by either of these conveyances in favour of third persons 
will not carry the legal esfeite, since in these the convey- 
ance of the legal estate in the freehold to the purchaser 
or relative is by virtue of the Statute of Usqs, and con- 
sequently any further use must be a use upon a use. 

Thus, by the simple expedient of adding three words to 
the previous form of limitation to uses — that is, instead of 
saying “unto A. and his heirs to the use of B.^and his 
heirs,” by saying “ unto and to tlie use of A. and his heirs 
to the use of B. and his heirs ” — the whole operation of 
the Statute of Uses could be, and thenceforth where that was 
desired was and still is absolutely defeated. In the words 
of Lord Hardwicke, A statute made upon great con- 
sideration, introduced in a solemn and pompous manner, 
by this strict construction has had no other effect than to 
. add at most three words to a conveyance ” (1 Atk., 591). 
But the statute without this strict construction had a very 
limited application. It applied in the first place only 
where the interest of the feoffee to use was a freehold 
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interest {supra^ p. 10), and in the second place where the Sect. 3. 
use declared was a passive nse {supra^ p. 11). Accordingly, ' 

uses of leaseholds were never interfered with by it, nor 
were uses of freeholds where the feoffee to uses had any * 
active duties to perform. These uses, like uses of pure 
personalty, were unaffected by the Statute, and the trusts 
of the present day have, So far as they are concerned, 
a clear descent, without even a bar sinister like that in 
the pedigree of passive uses of freehold lands from the old 
system of uses established by the early chancellors. 

Another mode in which trusts of land on which the 
Statute of Uses will not operate may arise, is this : Before 
the passing of the Statute of Uses the* only modes in 
which a landowner could raise uses of his land without 
first transferring the legal estate to a feoffee to uses were 
by bargain and sale (supra^ p. 14), and by covenant to 
stand seised {supra^ p. 14). In other words, where the 
land was not actually transferred to a feoffee to uses, no 
declaration of its owner would raise a use, unless it was 
based on consideration, either valuable or good. But since 
the Statute of Uses the Court of Chancery hns recognised * 
declarations of trust of lands not based on value, and not 
accompanied by the transfer of the land, as under certain 
circumstances enforceable against the landowner. These, 
of course, not being uses recognised by the Court of 
Chancery at the time the Statute of Uses was passed, are 
not within, and the interests they create, therefore, in the 
persons in whose favour they are declared are merely 
equitable interests. The legal title to the land remains in 
the former owner — or settlor, as he is usually called — and 
the interests the cestuis (pm trust take are merely 
beneficial. 

• 

In connection with trusts two questions of some 
importance as regards modes of assurance arise. The 
first is, How can a trust of lands be declared? The 
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second is, How can the equitable estate created by a trust 
of lands be alienated ? 

Trusts of lands, like uses, were originally averrable ; 

could 1)0 declared by word of mouth, and 
altogether without writing. And their owner might so 
declare the trusts, either on ‘transferring the lands to a 
trustee or without flransferring them by making himself a 
trustee. There was, however, this difference according 
as he did or did not transfer the lands, that if the lands 
were transferred, the parol declaration of trust was good 
only so far as it was in accordance with the instrument 
transferring the lands. If, for instance, the instrument 
declared that the lands were to be held in trust for B. 
a parol declaration of a trust of them in favour of 0. 
would be bad. And even if the trust verbally declared 
was contrary to the legal inferences from the nature of 
the transaction, it was bad. Thus, if the so-called 
trustee gave valuable consideration for the lands, and 
the settlor declared a trust in favour of someone else, this 
declaration would in the absence of fraud on ..his part not 
’ bind the so-called trustee. 

That was the law as to declarations of trusts of lands — 
and it still is the law as to declarations of trusts of goods 
— until the passing of the Statute of Frauds (29 Oar. 2, 
c. 3), by s. 3 of which it was enacted that all declara- 
tions of trusts of any lands, tenements, or hereditaments 
shall be manifested and proved by some writing, signed 
by the party who is by law enabled to declare such 
trust, or else they shall be utterly void and of none effect. 

C 

Tw^o points are to be noted about this enactment. In 
the first place, the word trusts in it includes uses {Bushell 
V, Burland, Holt. Rep, 733), Accordingly, when free- 
holds are vested in a feoffee to such uses as A. shall appoint, 
A.’s appointment, to be valid, must be evidenced by 
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writing. In the second place, it does •not say the Sects, 
declaration must be made in writing, but must be 
evidenced in writing. Accordingly, if A. declares by 
parol a trust of certain lands, and years afterwards 
reduces that declaration into writing, or writes letters 
from which the declaratiq;ii can be proved, that will be 
sufficient to satisfy the section {Rochefoucauld v. Bowstead^ 

1897, 1 Ch. 196). Lastly, the word lands includes 
leasehold and copyholds as well as freeholds {Foster v. 

Hale^ 3 Ves. 696 ; Withers v. Withers^ Ambl. 151). 
Accordingly, declarations of trusts of these must be in 
writing. 


As to the transfer of an equitable estate, originally it, Transfer of 
too, could be effected by parol agreement. The law again XwBte® 
was altered by the Statute of Frauds, s. 9 of which enacts 
that all grants and assignments of any trust shall likewise 
be in writing, signed by the party granting or assigning 

the same, or else shall likewise be utterly void or of 
none effect. 


Accordingly, a writing signed by the grantor or Deed not 

assignor is now necessary to the valid grant or assignment 

of an equitable interest in land. And, in general, it is 

also sufficient. A deed is not necessary to transfer an 

equitably, as it is to transfer a legal interest, with one 

exception : An equitable fee tail is barred in just the 

same manner as a legal fee tail, by deed inrolled (Act for 

the Abolition of Fines and Recoveries, 3 & 4 Will. 4. c 74 
s. 47). 

But while a deed is not necessary to the grant oriissign- But always 
ment of an equitable estate in land, in practice it is P 
almost invariably used, and, indeed, as a rule, an equitable 
estate IS transferred in precisely the same mode as it would 
be if it were a legal estate of the same kind. This, indeed, 
is the only safe rule, since, not infrequently, it is far from 
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Sect 3. clear whethei* an interest which it is desired to convey is 
legal or equitable. At the same time, as we shall see, in 
spite of the provisions of ss. 7 and 9 of the Statute of 
Frauds, equitable estates in land may still be granted 
without either deed or writing both as between vendor and 
purchaser, and as betw-een mortgagor and mortgagee. 
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We h live now dealt as far as is desirable for present 
purposes, with the various modes of assurijpig all intere»sts 
in land, whether legal or equitable, save only copyholds, 
and we have seen that a deed of grant is now sufficient to 
assure any of such interests, and is necessary at law to 
assure most of them. We now come to assurances of 
copyholds in connection with which deeds are, for very 
good reasons, commonly used, buf which cannot be effected 
by deeds merely. But, first, it may be well to say a word 
or two as to the nature of copyhold tenure, or, as it is more 
accurately called, tenure by copy of court roll. 

Copyhold tenure was unknown to the common law, Nature of 
under which a tenant was either a freeman, and as such 
, could hold nothing but a freehold estate, or a serf, and as 
such could only hold at the will of his lord. But, in many 
manors, it became customary with the lords to permit their 
serfs to hold their lands for life, and even to allow their 
; children to succeed them in their holdings, and as tliis 
( custom became ancient, and as the serfs became free, the 
i courts began to regard the lord as bound by it. When 
i this happened, copyhold had become a new form of tenure, 

^ and was held to be established lawfully in every manor * 

; where “ there is a custome which hath beene used time out 
of minde of man that certaine tenantes within the same 
manner have used* to have lands and tenements to hold to 
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them and their heires in fee simple, fee taile or for terme 
of life, etc,, at the will of the lord according to the custome 
of the same manner ” (Litt. s. 73). And though a copy- 
holder still holds at the will of the lord according to the 
custome of the manner,” yet where he holds “in fee 
simple fee taile or for terme of life,” the “ custome of the 
manner ” has maeje his estate as secure as that of a 
freeholder. 

For present purposes, the important point as to copy- 
hold tenure, is that the only title that a copyholder can 
have to his estate, is the fact that he is entered on the 
court rolls of the manor as the owner of it, and until he 
is so entered he can have at law — though, as we shall see, 
he may have in equity — no estate. Accordingly, when 
the lord of a manor wishes to grant anew a copyhold 
interest, no estate passes until the grant is inrolled, and if 
the tenant of a subsisting copyhold interest wishes to alien 
it, he must surrender it to the lord who admits by entering 
the transfer on the rolls, the person to whom it is trans- 
ferred. In both cases, the sole evidence of title as between 
him and the lord of the manor, whicli the grantee or pur- 
chaser obtains, is a copy of the entry on the court roll, 
and it is for this reason he is called a copyholder or tenant 
by copy of court roll (Litt. s. 75). 

As is said, a subsisting copyhold estate must be 
transferred by surrender and admittance. The grantor 
surrenders his estate to the lord or steward of the manor 
to the use of the grantee for the estate granted. This may 
be made either in court or out of court. If made in court 
it mfly be made without writing, but if out of court, a 
memorandum of the surrender is made and signed by the 
parties and the steward. The lord or steward must enter 
such surrender in the court rolls (Copyhold Act, 1894, 
57 & 58 Viet. c. 46, s. 85). The grantee is then entitled 
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to be admitted. Formerly he could be admitted only at Sect 1 
the court of the manor, and only on presentation of the 
homage^ i.e.^ of the other copyholders of the manor who 
formed the customary court (a), and of whom to form a 
court there had to be present at least two (Co. Litt. 58 a). 

And moreover, the court itself had to be held within the 
manor save in cases where ^y custom a court for several 
adjoining manors was held within ofte of them (ibid*). 

Now, however, admittance may be made by the lord or 
steward, or deputy steward, out of the manor, and without 
holding a court, and without presentation by the homage 
of the surrender (s. 84, Copyhold Act, 1894). To prevent i 
misunderstanding it may be added that the Statute of' 

Uses does not apply to copyholds (sup^a, p. 9), and 
therefore the surrender to the use of the grantee confers 
on him neither the legal possession of, nor the legal estate 
in the copyhold. His title, as has been said before, only 
arises upon his admittance by the lord or his representative, 
but once he is admitted his title, reverts back to the date 
of the surrender. The grantee need not attend personally 
to be admitted : his attorney appointed orally or in writing 
can take admittance for , him (s. 84 (2) Copyhold Act, 

1894). 


Estates in fee tail in copyholds are like other copyhold Aasurances 
estates, alienated by surrender to the use of the purchaser l^n co^hold. 
or the surrenderor (according as it is desired to sell the 
land, or bar the entail) in fee simple. If the consent 
of the protector is necessary, it may be given either by 
deed, which must be produced before or at the surrender 
to the lord or his steward (3 & 4 Will. 4, c. 74, s. 51), or 


(fit) There were, sometimes, two courts in the same manor, one of 
copyholders, called the customary court, one of freeholders of the 
manor, called the court baron. Sometimes these courts sat together, * 
in which case their rolls contained the record of matters transacted 
by both (Co. Litt. 58 a). 
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Beet. 4. in person in the court, or by memorandum out of the 
court, and in the former case a note of the protector’s 
statement of consent, and in the latter his memorandum 
will be entered on the court rolls (s. 52). 

Leases Generally speaking, a copyholder cannot be granted a 

copyhol er. ^ longer period than one year without the licence 

of the lord, and an ’'attempt to grant one for a longer time 
without such licence causes a forfeiture of the copyholder’s 
estate to the lord of the manor. In some manors, how- 
ever, there is a special custom permitting copyholders to 
grant leases for longer periods, and in such cases the leases 
are similar in all ways to ordinary leases by a freeholder 
(see infra^ p. 92). 

So far we have been speaking merely of the conveyance 
of legal estates in possession of copyhold tenure. They, 
we see, can be conveyed without a deed or any instrument 
in writing, save the entries^ of the surrender and admittance 
and the copy of the latter given by the lord to the grantee. 
Where we come, however, to legal estates in expectancy, 
and equitable estates in possession or in expectancy, we 
find that the modes of conveyance applicable to similar 
estates in freeholds apply equally to them. Thus, equitable 
estates in copyhold are within ss. 7 and 9 of the Statute of 
Frauds {supra^ p. 32), and their creation or assignment 
must be evidenced by writing ( Withers v. Withers^ Ambl. 
151), and in practice they (like equitable freeholds) are 
always conveyed by deed. Again, an equitable fee tail in 
copyholds may be barred by deed inrolled within six 
months {Honeywood v. Forster^ 31 Beav. 1) in the same 
way as an equitable fee tail in freeholds, except that the 
inrolment should be in the court of the manor (3 & 
c 4 Will. 4, c. 74, s. 53). It may, however, also be barred 
by surrender in the same manner as if his estate were 
legal (s. 50). And legal estates in expectancy in copy- 
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holds are, and always were, assignable like similar estates 
in freeholds. When, however, they fall into possession, 
the grantee must be Jidmitted. Lastly, by s. 20 (3) of the 
Settled Land Act, 1882, the equitable tenant for life of 
settled copyholds can, by deed, convey the legal estate in 
them, but such deed must be entered in the court rolls 
as if it were a surrender and admittance. 
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Deeds (or charters, as they were at one time called), 
which, as we have now seen, are generally necessary and 
even more generally used for the assurance inter vivos of 
interests in land, are the most ancient instruments used to 
record transactions between parties known to English law. 
Lord Coke has traced' their existence up to a very early 
age (Co. Litt. 7 a) (a) , but their antiquity appears at least 
as strongly from the principles which affect them as it does 
from his learned researches. For these principles are in 
many respects the antithesis of those which modern law 
and law-givers are most inclined to observe and enforce. 


(a) It is probable Lord Coke overstates the antiquity of instru- 
ments under seal in English law. The practice of sealing as a mode 
of authenticating documents was most likely introduced into 
England by the Normans, the corresponding practice among the 
Saxons being the marking the sign of the cross at the bottom of the 
instrument — a practice followed by the illiterate to this day. It is, 
perhaps, worth noticing that Richard I. was the first king of 
England who sealed with his coat of arms. He brought the practice 
of doing so from the Crusades. Blackstone says (2 Bla. Com. 305) 
that coats of arms were invented during the Crusades. “ To dis- 
tinguish the variety of persons of every Christian nation who 
resorted thither, and who could not, when clad in complete steel, be 
otherwise known or ascertained,” knights devised coats of arms 
and had them painted on their shields. 
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They are a survival from an age when there were other 
manners, other customs, and other modes of thought than 
those which prevail to-day. 

At the present day the circumstances on which both 
courts and legislators incline to rely as making a written 
instrument one such as the iS-w should enforce between the 
parties to it are chiefly these : In the first place, the 
parties to it must have executed it for valuable considera- 
tion. That doctrine lies at the base of the whole modern 
law of contract. In tlie second place, the party against 
whom it is to be enforced must have authenticated it by 
his signature. That rule was introduced into the law of 
contract by the Statute of Frauds, and hih been insisted 
upon ever since. And the Legislature has again and again, 
where it thought particular evidence of authenticity was 
desirable, insistc'.d that the signature of the parties should 
be attested by one or two witnesses. Conspicuous 
examples of this are to be seerv in the rules laid down in 
the Wills Act (1 Viet. c. 28), as to the execution of wills, 
and in Lord St. Leonards’ Act, 1859 (22 and 23 Viet., 
c. 35), as to the execution of powers (s. 12). Now at 
common law not one of these circumstances had or has 
any bearing whatever on the validity of a deed (?>). 


The fiilidity of a deed does not in the least depend 
upon whether or not its maker has received value for 
making it, or upon whether or not he has Ksigned it, or 
upon whether or not it has been attested. Its validity 
depends entirely upon whether or not he has sealed and 
delivered it. Fraud apart, if he has done so, the question 


(h) It may be noted as curious that Blackstone says that deeds 
must not merely be sealed and delivered, but must be based on 
value and signed and attested (2 Bla. Com. 296). Evidentl}' he was 
confining the practice with the law, and the necessity of value 
to raise a use with the validity of a deed. 


Sect. 5. 


Validity of 

instruments 

generally. 


Principles 
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of valuable consideration does not arise. The saying is 
that a deed imports consideration (Plowd. 308). The real 
truth is that a deed was an instrument binding in law 
centuries before the doctrine of valuable consideration had 
been heard of. In the same way, his signature is not 
necessary, for the simple reason that when deeds first 
became legally recognised Instruments not one in a 
thousand of those v^ho executed them could write. That 
witnesses are not required is probably due to the fact that 
at first deeds were chiefly used to record acts publicly 
done, as in the case of feoffments. It is characteristic 
of the way that the actual law, as opposed to the 
theoretical law, adapts itself to social changes, that while 
in theory deeds* need be neither signed nor attested, as a 
matter of fact, in practice, they always are both signed 
and attested, and if an unsigned or unattested deed were 
produced, it would be regarded by every lawyer with 
the gravest suspicion. 

The two indispensable requisites to a deed, then, are 
sealing and delivery. And first, as to sealing. Put 
shortly, in order to seal a deed it is not necessary to affix 
a seal to it. It is sufficient to do some act which 
shows an intention to seal it. To touch the paper with 
a seal or even with the end of a rule or other instru- 
ment, with the intent to seal it, is sufficient, even though 
no impression whatever remains (Sugden on Powers, 8th 
ed., 232). And where there is no mark of a seal, if 
the deed be attested as sealed by the maker in the 
presence of the witnesses, that will be primd facie evidence 
that it was properly sealed (In re Sandilands^ L. R. 
6 C. P. 411), which evidence, however, may very easily 
be rebutted (National Provincial Bank of England v, 
Jackson^ 33 Ch. D. 1). In practice where paper is used 
the seals are generally simple red wafers put on by the 
law stationer ; but where parchment is employed the 
parties seal with wax, and sometimes (as in the case of 
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marriage settlements) they seal with their own seals. In Sect. 5. 
such cases it is usual to seal on the green tape used to 
tie together the diflFerent skins of parchment. 

Next, as to delivery. Put shortly, in order to deliver a Delivery, 
deed it is not necessary to deliver it to anybody. It is 
sufficient to do some act or ^y some words which indicate 
that the instrument is intended to operate from that 
moment fsee Furness v. MeeK 27 L. J. Exch. 34), As 
Lord Coke says, “A deed may be delivered by words, 
without actual touch, or by touch without words ” (Co. 

Litt. 3t) a). Thus, delivery may be made by handing 
the deed to the person who is to take under it without 
saying anything, or by saying it is deHverod without 
parting with the possession of it. The whole question is 
one of fact : Did or did not the maker of the deed do 
or say something which showed that ho intended that 
tlie instrument should operate at once (^per Bayley, J., 
in The v. Knight^ 5 B. & C. ^71). If he did or said 
something to this effect, whether it consisted in throwing 
the instrument towards the other party, or in telling 
him to take it, or in declaring it “published,” or in 
handing it to the grantees’ or his own solicitor, that is 
a sufficient delivery, provided it was so intended (Smith 
V. Adkins^ L. R. 14 Eq, 402). Tlie proper mode of 
deliveriiijg a deed is by the maker placing his finger on 
the seal and saying, “I deliver this as my act and 
deed ” ; but this mode is not always followed, and, when 
it is not, the question whether or not what was dene 
amounted to a delivery in law is one of fact, in deciding 
which the court will look to all the surrounding circum- 
stances, to see if a delivery in law was intended ( Watkins 
V. Nash, L. R. 20 Eq. 262). 

Sometimes the instrument is delivered subject to a Escrow, 
condition to be fulfilled before it operates. It is then 
called an escrow. The commonest example of an escrow 
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Sect. 6. is where a vendor or mortgagor executes a conveyance or 
mortgage and delivers it to his own solicitor, to be held 
by him until the purchase or mortgage money is paid. 
Such a conditional delivery has no effect until the condi- 
tion is performed, but once the condition is performed the 
instrument operates as a deed, not from the performance 
of the condition, but from the "delivery of the escrow, even 
though at the date of the performance of the condition the 
maker of the deed was dead {Graham v. Graham^ 1 Ves., 
jun. 272). Formerly it was thought that in order that 
the instrument might be merely an escrow, the delivery 
must be to a third person and not to the grantee himself, 
“ If a man,” says Lord Coke, “ deliver a writing sealed to 
the partie to whom it is made as an escrow to be his deed 
upon certain conditions, etc., this is an absolute deliverie 
of the deed, being made to the partie himself, — and then 
when the words are contrarie to the act, which is the 
deliverie, the words are of none effect, non quod dictum 
est^ sed quod factum est in^picitur . , . But it may be 

delivc^red to a stranger as an escrow, etc., because the 
bare act of deliverie to him, without words, worketh 
nothing.” (And see Shep. Touch., 7th ed., pp. 58, 59, and 
Wliyddon^s Case, Cro. Eliz. 520.) But this has never 
been actually decided to be the law (see Ilaioksland v. 
Gatchelj Cro. Eliz. 835), and of late it has been treated 
by the courts with scant respect. Thus in Lloyd^s Bank 
Limited v. Bullock^ [1896] 2 Ch. 192, it was field that 
delivery to a person who was solicitor both to the grantor 
and grantee was not enough to prevent the instrument 
from being held to bo an escrow, and though in London 
Freehold and Leasehold Property Co, v. Baron Suffield^ 
[1897] 2 Ch. 608, the Court of Appeal held that the 
surrounding circumstances showed that the instrument 
was delivered as a perfect deed, it declared expressly that 
‘ it was of opinion that a delivery to the solicitor of both 
the grantor and the grantees, who was, besides himself, 
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one of the grantees, was not enough to prevent evidence 6. 

being admitted to show that the intention was to deliver 
the instrument, not as a deed, but as an escrow. The law 
seems to be that in every case the nature of the delivery 
is simply a question of fact {Murray v. Earl of Stair, 

2 B. & 0. 82), though, of course, if the instrument is 
delivered to the grantee himself, or to his solicitor as 
rei)resenting him, it will hike strong evidence to rebut the 
natural inference from such an act that the delivery was 
intended to be a delivery in law. 


Once a deed is sealed and delivered it becomes binding 
according to its terms, upon the parties to it, and it is 
binding upon them not merely as to the mUter intended to 
be accomplished by it, but also as to the statements con- 
tained in it. As it is said, the parties are estopped (or 
prevented) from denying that the statements which they 
make under the solemn sanction of their deed are true. 


Estoppels, as Lord (;0KE says •(Co. Litt. 352 a), may be 
“ an excellent and curious kinde of learning,” but of late 
the courts have been inclined to regard the doctrine on 
which they are based as more curious than excellent, and 
as a doctrine “ by which falsehood is made to have the 
elFect of truth ” {per Jessel, M.R., in General Finance^ 
Mortgage and Discount Co, v. Liberator Permanent Benefit 
Buildh}^ Society, 10 Ch. D. 15, at p. 25). Accordingly, 
the a{)plication of the doctrine has been confined to very 
meagre limits. To make a statement an estoppel from 
asserting anything to the contrary the statement must be' 
‘-as was always the case — express, precise, and direct 
{Low v. Bouverie, [1891] 3 Oh. 82) ; it must not be by 
way of implication, either from other statements or from ' 
what the instrument purports to do (see Co. Litt. 352 b). 
Accordingly, a covenant is never such a statement as will ^ 
prevent the covenantor from denying the state of facts it ‘ 
guarantees, since all that a covenant amounts to is not a ' 
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Sect. 5. statement that that state of facts exists but that if it does 
not exist the covenantor would be liable (p^r Jessel, M.R., 
General Finance^ Mortgage and Discount Co. v. Liberator 
Permanent Benefit Building Society^ supra, at p. 24). In 
the same way the grant of an estate is not a statement 
that the grantor has the estate he purports to grant 
{Heath V. Crealoch, L. R. 10 Ch. 30). And again, a 
recital that the grantor is “ seised or otherwise well and 
suflSciently entitled ” to the land in question does not 
amount to a statement that he has the legal estate in the 
land, since such words would be satisfied by his having 
the equitable estate in it (idem), nor where a life tenant 
joins with the remainderman in conveying all the estate, 
right, title, claim, etc., in the land does that amount to a 
statement that he conveys a mortgage on the fee to which 
he is absolutely entitled, and which is not specifically 
referred to in the deed ( Williams v. Pinckney, 77 L. T. 
700). In the second place, even a precise statement in a 
deed estoi)s only the pif^rson who makes it and those 
claiming through him. In a deed to which there are 
several parties if the statement is made on behalf of one 
only he alone is estopped by it {per Patteson, J., in 
Stronghill v. Buck, 14 Q. B. 781, atp. 787). In the third 
place if the grantor is a volunteer (that is, if ho has given 
no consideration for the grant) equity will not permit him 
to plead that the grantor is estopped from contending that 
statements made by him in the deed of grant were in fact 
erroneous {Lovett v. Lovett^ [1898] 1 Ch. 82). And the 
same would be the case if the statement was induced by 
the fraud of the grantee {Onicard Building Society v. 
tf Smithson, [1893] 1 Ch. 1). In the fourth place, if the 
statement in the deed is true, but not the whole truth, the 
person making it is not estopped from proving the whole 
jr truth {Lovett v. Lovett, supra). Lastly, the estoppel must be 
reciprocal, that is, it must be binding not merely on the 
person making the statement but on the person setting it 
up (Co. Litt. 352 b). 
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Deeds are called deeds poll or indentures according 
there is one party only or are two or more parties to the 
Deeds poll are so called because they were at one tii 
polled or cut level at the top. They are now used chiefly] 
for the purpose of granting powers of attorney and for] 
exercising powers of appointment. Occasionally also, they 
are used by the Legislature when, for the bewilderment of 
lawyers, it enacts statutory forms to sitnplify conveyance. 
(See, for example. Places of AVorship Sites Act, 1873 
(36 & 37 Viet. c. 50), s. 4.) 


as| Sect. 5. 

* i Deeds poll. 


Indentures are so called because at one time they werej Indentures, 
indented or cut with an uneven edge at the top. Thisj 
practice arose from the ancient mode of engrossing deeds! 
to w'hich there w^re two or more parties (c). In old times, 
when deeds were more concise (see m/m, p. 49), and less 
complicat(>d than they usually are at present, it was tht‘ 
fashion to make as many copies — or parts, as they were' 
called — of the instrument as ther# were parties to it, which 
parts, taken together, formed the deed, and to engross all 
these on the same skin of parchment. Then a word * 
usually cyrographum — was written between the two or mon^ 
copies, and the parchment was cut in a jagged line through 
this word. The notion in doing this was that the difficulty 
of so cutting another piece of parchment that it would fit 
exactly i^to this cutting and wTiting, constituted a safe- 
guard against the fraudulent sub.stitution of a different 
writing for one of the parts of the original. Then the 
different copies or parts of the deed were interchangeably 
executed by the several parties to the deed, the part 


(c) For a sketch of the history of indentin g, see Butler^ Note, 
Co. Litt., p. 229 a. The practice seems to have come into fashion 
among lawyers about the time of King John. The intermediate 
writing which was cut through seems to have been abandoned about 
the time of Edward III, Previoiis to the rise of indenting the 
custom was to cut in straight lines with not merely a word but a 
sentence of intermediate writing. 
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executed by the grantor being usually called the original^ 
and the parts executed by the other parties the counterparts^ 
or if all the parties executed all the parts they were all 
called originals (2 Bla. Coin. 295). 

The practice of indenting deeds to which there were 
several parties continued long after it had been the custom 
to engross the several parts on the same skin of parchment, 
and even to this day it is usual to cut the top of the first 
sheet of such deed with an undulating edge. But the 
necessity of doing so — in so far as there was in law such 
necessity {d ) — ^has been abolished by s. 5 of the Act to 
hfhmd th(i Law of Real Property (8 & 9 Viet, c. 106), 
which enacts that a deed executed after October 1st, 1845, 
purporting to bo an indenture shall have the effect of an 
indenture though not actually indented. 

Deeds are usually drawn in the third person. Some- 
times, however, deeds poll, such as instruments granting 
powers of attorney, or exercising powers of appointment, or 
setting out an arbitrator’s award, are made in the first 
person. And an indenture may be validly made by the 
grantor making the grant in the first person, and the 
grantee joining with him in sealing it (Litt. s. 372). 
Indentures, however, are now invariably drawn in the 
third person, and, as Littleton says, “This forme of inden- 
tures is the most sure making, because it is most commonly 
used” (Litt. s. 371). They are written without punctua- 
tion, though of late it has become customary where the 
instrument is of a very complicated character, to endea- 
vour to simplify it by dividing it into numbered 
paragraphs. 

All that an ordinary deed of grant need necessarily 
contain is a sufficient description of the grantor, grantee, 

{d) As to the Acts rendering indenture necessary in certain cases, 

r!n Tiit.t. 220 a. 
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and land granted, and apt words of conveyance of the BectB. 
interest intended to be assured. The description is, or was 
called the premises, and the words of conveyance were 
called the operative words. And this was in effect all that 
ancient deeds of grant did as a rule contain (see Litt. 
s. 371). But partly becaus<3 conveyances now are often 
more complicated in their nature than formerly, and 
partly because the parties generally wish to have the 
transactions stated more fully, deeds of grant are now not 
limited to setting out the premises and operative words. 

These, however, are still the essential part of the instru- 
ment, and any part of the other matter which may conffict 
with them is overborne by them. , ^ 

Adapting, then, the precedent of an ancient charter Littleton’s 
confirming a feoffment, given by Littleton (Litt. s. 371), 
to the law as to grants of land as it stands to-day, a deed 
of grant would run as follows : 

1 

This indenture made between R. of P. of the one 
part and V. of D. of the other part witnebseth that the 
said R. of P. doth grant to the aforesaid V. of D. the land 
[describe land granted] To have and to hold the said 
land unto and to the use of the said V. of D. in fee 
simple In witness whereof the parties aforesaid have 
put the^r seals. 

This deed of grant, it will be seen, consists of a single 
sentence ; and this one sentence forms the basis of all 
conveyances, however complicated they may be, and what- 
ever special purposes they may be intended to carry out. 

These special purposes are carried out, not by altering this 
simple sentence, but by adding to it, and the additions to 
it are, by the practice of conveyancers, invariably inserted 
in a certain well-known order, with the result that when 
another lawyer desires to see the particular effect of any 
deed he has not to peruse the whole instrument, but can 
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Sect. 6. turn at once to the part of the deed where the additions 
affecting the matter in question are to be found. 


Arranf^ement 
of subject- 
matter. 


The most common and important purposes for which 
assurances of lands are used are, in the first place, for 
conveying an interest to a^ grantee out and out (or 
assurances by way of purchase) ; in the second place, for 
conveying interests^ to different grantees born and unborn, 
in succession (or assurances by way of settlement), and in 
the third place for conveying an interest to a grantee to 
secure a debt (or assurances by way of mortgage). 


We will now consider shortly the principles regulating 
the forms of deeds adapted to carry out each of these 
purposes and the deed itself. 
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By purchase is meant a title accruing, as Lord tJoKE Meaning of 
says, most properly by some kind of conveyance, either “purchase.” 

for money or some other consideration, or freely of gift ; 
for that is in law also a purchase.” But though that may 
be its meaning, most proj)er1y it has, like most terms in 
English law, a number of other meanings. Thus, in the 
Inheritance Act of 1833, it means any title accruing 
otherwise than by descent, or by escheat, partition, or 
in(;losur(‘ by the effect of which the land shall have 
become part of, or desciaidible in, the same manner as 
other land acquired by descent (3 & 4 Will. 4, c. 106, s. 1). 
Throughout the Conveyancing Act, 1881 (save in s. 3, 
where its meaning is confined to a transfer on sale) it 
means a transaction by which an interest in property is 
transferred or intended to be transferred for valuable 
consideration, whether the grantee takes such interest as 
vendee, mortgagee, or lessee (44 & 45 Viet. c. 41, s. 2 
(viii.) ). And the strict legal meaning seems to be a title .. ^ 
accruing in any other way than by act of‘ law (see Har- 
grave’s Note, Co. Litt. 18 b). 

As, therefore, popular usage and Acts of Parli^nent 
have sanctioned the use of the word in a variety of senses, 
it may be permissible for present purposes to use this « 
plastic word in a sense somewhat different from any of 
those given to it above, and mean by assurances by way of 
purchase, absolute assurances as opposed on the one hand 
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to assurances by way of mortgage, which are assurances 
conditional on the repayment of the mortgage debt, and on 
the other hand to assurances by way of settlement, which 
are assurances of one interest among a number of persons 
in succession. Most assurances of purchase used in this 
sense are made on sale, and yve will deal primarily with 
these, but assurances on gift will, as far as is necessary, be 
also considered under this head. 

A modern assurance on sale of a freehold interest in 
land, where made by indenture of grant, would now run 
much as follows : 

This indenture made the first day of January one 
thousand eight hundred and ninety-nine between John 
Doe of Long Acre in the parish of Morton Pinkney in the 
county of Northampton Esquire of the one part and Kichard 
Eoe of No, 1001 Capel Court in the city of London stock- 
broker of the other part Whereas by an indenture dated 
the twenty-ninth day of January one thousand eight 
hundred and fifty-eight and made between Samuel Snow of 
the parish of Duston in the county of Northampton farmer 
of the one part and Charles Chalk of No. 2002 the Mare 
Market in the city of Northampton milkman of the other 
part the hereditaments hereby intended to be conveyed 
together with other hereditaments became vested in the 
. said Charles Chalk for an estate of inheritance in fee simple 
And whereas by an indenture dated the twenty-first day 
of September one thousand eight hundred and seventy-five 
and made between the said Charles Chalk of the one part 
and the aforesaid John Doe of the other part the said 
Charles Chalk for the consideration therein mentioned 
assured unto the said John Doe his heirs and assigns the 
hereditaments hereby intended to be conveyed together 
with other hereditaments to hold the same unto and to the 
use of the said John Doe his heirs and assigns for ever 
And whereas the said John Doe has agreed with the afore- 
said Eichard Eoe for the sale to him subject to such 
reservation as is hereinafter contained for the sum of six 
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hundred and fifteen pounds of the hereditaments hereby Sect. 1. 
intended to be assured in fee simple in possession subject 
to the subsisting yearly tenancy of Thomas Trotter Now 
THIS INDENTURE WITNESSETH that in pursuauce of the said 
agreement and in consideration of the sum of six hundred 
and fifteen pounds now paid by the said Richard Roe to the 
said John Doe the receipt whereof the said John Doe hereby 
acknowledges the said John Doe as beneficial owner conveys 
unto the said Richard Roe all that piece or parcel of land 
known as the One Horse Farm now occupied by Thomas 
Trotter aforesaid situate in the parish of Morton Pinkney 
and county of Northampton and containing by recent 
admeasurement seventy-five acres three roods and one 
perch and being bounded on the south side by the Weedon 
Road beginning at the tree called the Great Ash and on the 
north and east sides by the farm belonging to the said John 
Doe known as Long Acre and on the west by the stream 
called the Sopsuds Stream which premises with their 
respective boundaries are for greater clearness delineated 
on the plan drawn in the margin of these presents and 
therein coloured pink such plan being taken from the 
ordnance survey map of the said parish of Morton Pinkney 
Except and reserving unto the said John Doe his heirs and 
assigns full and free right and liberty at all times hereafter 
to pass and repass with cattle and other animals from the 
farm known as Long Acre aforesaid over the lands hereby 
assured along the roadway marked cattle path on the said 
plan to the cattle pond for the purpose of watering such 
cattle and other animals at the point on the Sopsuds 
Stream before mentioned marked with a black cross on 
such plan to hold the same unto and to the use of the said 
Richard Roe in fee simple subject to the subsisting tenancy 
aforesaid And the said J ohn Doe hereby acknowledges the 
right of the said Richard Roe to the production of the docu- 
ments of title short particulars whereof are set out ^n the 
schedule hereto and to delivery of copies thereof and 
hereby undertakes with the purchaser for the safe custody ' 
of the documents In witness whereof the said parties 
have hereunto set their hands and seals. 
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The Schedule above eefebred to. 

1815 June 17th and 18th. Indentubes of lease and release 

so dated the latter made 
between John Black of the 
one part and Samuel Snow 
,of the other part. 

1858 January 29thi ^ The hereinbefore recited Inden- 

1875 September 21st. J tureb of these dates. 

John Doe. (l.s.) 


Signed sealed and delivered by the said John Doe in 
the presence of 


John Dorey, 

Solicitor, 

3003 Bedford Row, E.C. 


Referring back to the elementary form of conveyance 
in Part I. {supra, ]). 49), the reader will now see what 
additions are made to it in a modern (conveyance on sale, 
and the order in which such additions are made. Taking 
that form, the additions are as follows : 

This Indenture made [date] between R. of P. of the 
one part and V. of D. of the other part [recital of title of 
grantor ; recital of agreement to sell] Now this Inden- 
ture witnesseth [consideration; receipt] that the said R. 
[character in which he conveys] doth hereby convey unto 
the aforesaid V. and his heirs the land, etc. To hold the 
said land [reservation and exceptions] unto and to the 
use of the said R. in fee simple [covenants and conditions ] . 
In witness whereof the parties aforesaid have hereunto 
set their hands and seals, etc.’ 

Thus, as has already been pointed out, the simple sentence 
which Littleton gives as the form of a deed or grant in his 
time, is to-day the essential part of the modern conveyance, 
the foundation upon which the modern conveyance is built. 
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In an ordinary conveyance, where the only object of the 
deed is to transfer property assured by it, this sentence, 
with the above-mentioned interpolations, constitutes the 
whole instrument ; but where there are several objects to 
be accomplished by the one deed, a single sentence is not 
enough. In such cases, however, the sentence is merely 
repeated as often as is neces^ry, and with such adaptations 
as are necessary to carry out the other purposes. In such 
repetitions, parts of the sentence are left out, but one 
part is invariably repeated, and that is what is called the 
testatum {Now this Indenture loitnesseth)^ and every deed 
that has more than one testatum is commonly said to have 
so many witnessing parts* 

As will be seen, the order of the parts of an indenture 
of purchase is as follows : Date ; Parties ; Recital of 
grantors title; Recital of contract of sale; Testatum; 
Consideration; Receipt; Operative words; Parcels; ITaben- 
diim; Covenants and reservations; Acknowledgment and 
undertaking; Testimonium, We shall consider, shortly,^ 
each of these clauses. 


Sect 1. 


Order of 
parts of 
cjonveyance. 
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indenture. 
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A MODERN deed of grant, then, now begins by stating 
the date on which the deed is executed : “ This Indenture 
made th(‘ first day of January one thousand eight hundred 
and ninety-nine,” This is not, strictly speaking, any part 
of the deed. A deed is made from the date upon which it 
is delivered, and that date is its true date. Accordingly, if 
the recited date is different, it will not be the true date of 
instrument. And where the recited date is not the date 
of delivery, the court, in order to ascertain from what time 
the deed operated, will admit oral evidence to prove the 
date of delivery (Shep. Touch. 55). And the fact that the 
recited date is erroneous or impossible (such as the 30th 
of February), does not affect the validity of *the deed 
{Goddard's Case^ 2 Rep. 4 b). It should be added that in 
deeds poll, the date, instead of being put at the commence- 
ment of the instrument, is put at the end of it (see infra. 
p. 90). 

After the date comes a description of the parties to the 
instrument “ Between John Doe of Whiteacre in the 
parish of Morton Pinbury in the county of Northampton 
Esquire of the one part and Richard Roe of 1001 Capel 
Court in the city of London stockbroker of the other 
part.” 
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As to this clause, there is only one rule of law, and 
it has already been referred to. The description of the 
parties to a deed must be suflScient, that is, it must be 
such as will identify them. This object is, in practice, 
attained by describing them by their names and additions, 
that is, addresses, and rank or business. If one of the 
parties be a woman, it is usual to add also whether she is 
a spinster, wife, or widow, and if she is* a wife, to set out 
whose wife she is. If a party has, either by law or by 
courtesy, any title of honour, it should be set out in full. 
Where it is his legally, it should be set out thus : “ The 
Most Honorable Robert Marquis of Salisbury ” ; where it 
is by courte.sy “The Right Honourable James Edward 
Hubert Gascoigne Cecil commonly called Viscount Cran- 
borne. In the case of persons ranking as peers, whether, 
legally or by courtesy, it is usual to omit their place of 
residence in describing them. Once the parties have been 
sufficiently described, they are throughout the rest of the 
deed referred to simply as the “ said John Doe,” or “ the 
said Marquis of Salisbury.” Sometimes, however, whore 
there are many persons in one or in each of the i)arts, it is 
convenient to add to their original descriptions, a statement 
that they shall, in the rest of the deed, bo described bv tlie 

capacity in which they are acting as “ hereinafter called 
the vendors.” 

• 

Formerly, it was necessary to make every person who 
took any immediate benefit under a deed of grant, a party 
to the deed (Co. Litt. 231 a). This is no longer necessary, 
as it has been enacted by the Real Property Act, 1845 (8 & 

9 Viet. c. 108) (s. 5), that “ under an indenture executed 
after October 1st, 1845, an immediate estate or interest 
in any tenements or hereditaments, and the benefi! of a 
condition or covenant resjiecting any tenements or here- 
ditaments, may be taken, although the taker thereof be not 
named a party to the same indenture.” But the practice 
still is to make all persons taking immediate benefits, 


Sect 2. 
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Sect. 2. 


Number 
of parts. 


Recitals 
of title. 


parties, though, frequently, they never execute the deed 
(m/ra, p. 88). 

, It is usual to have as many parts to a deed as there are 
! persons who are acting in different characters. Thus, if a 
deed of grant be made by joint tenants to joint grantees, 
however many tenants there* may be on each side, there 
will be only two pArts, the grantors being (as vendors) of 
the one })art, and the grantees being (as purchasers) of the 
other part. But if the grant were made by the owner and 
his mortgagee to the joint grantees, there would be three 
parts, the owner being (as owner) of one part, the 
mortgagee (as mortgagee) of another part, and the joint 
grantees (as purchasers) of the third part. Where there 
are only two parts, the parties are described as ‘‘ of the 
' one part,” and “ of the other part ” ; where then', are 
more than two, as “ of the first part,” of the second 
part,” and so on. It is now usual to put the person who 
acts as vendor, as of the first part, though some con- 
veyancers prefer to ])ut the owner of th(* legal estate first, 
whether he is acting as vendor or not. The grantee usually 
comes last, unless there is some other j)erson made party 
for his (the grantee’s) benefit, such as a trustee to bar 
dower. 

Next after the parties comes the recital of th title of 
the vendor. 

“ Whereas by an indenture dated the twenty-ninth day 
of January one thousand eight hundred and fifty-eight 
and made between Samuel Snow of the parish of Duston 
in the city of Northampton farmer of the one part and 
Charles Chalk of No. 2002 The Mare Market in the city of 
Northampton milkman of the other part the hereditaments 
hereby intended to be assured together with other here- 
ditaments became vested in the said Charles Chalk for 
an estate of inheritance in fee simple And whereas by 
an indenture dated the twenty-first day of September one 
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thousand eight hundred and seventy-five and made 9ect. 2. 
between the said Charles Chalk of the one part and the ^ 
aforesaid John Doe of the other part the said Charles 
Chalk for the consideration therein mentioned assured 
unto the said John Doe his heirs and assigns the here- 
ditaments hereby intended to be conveyed together with 
other hereditaments to hold* the same unto and to the use 
of the said John Doe his heirs and assigns for ever.” 


Title, U!? Lord (/OKE says, “ signitieth the ineans whereby; Meaning 
a man aouieth to laud ” (CJo. Litt. 345 b), and a recital 0 !,°^ 
title is simply a narrative of the various instruments, acts 
of law and facts generally, the effect of which is to vest in 
the grantor the estate in the land which ig the subject- 
matt(‘r of the convevance. 


It has become customary of late to dispcaise with The use of 
recitals of title in simple cases. This seems a i)ractice title 
scarcely to be commended, since owing to the provisions 
of s. 2 of the Vendor and Purchaser Act, 1874 (37 & 

38 Viet. c. 78), and more especially in view of the inter- 
pretation put upon those provisions in Bolton v. London 
ScJiool Boards 7 Cb. D. 766, they may be made not merely 
valuable evidence of title, but also, in certain cases, a 
means of curing in time a defective title. Section 2 
enacts that ‘‘ recitals, statements, and descriptions of facts, 
matters, jfnd parties contained in deeds . . . twenty 

years old at tln^ date of the contract, shall, unless and i 

t 

except so far as they shall be proved to be inaccurate, be ; 
taken to be sufficient evidence of the truth of such facts, 1 
matters, and descriptions.” To show how this enactment 
may affect titles, take for example a title to land derived in 
this way : Freeholds settled on A. for life, then to h^s only 
son B. for life, then to B.’s issue in tail, and if B. dies 
without issue to the right heirs of A. in fee simple. C., ^ 

the only daughter of A., is selling as A.’s heir-at-law, and 
the deed recites that A. is dead intestate, and B. is dead 
without issue, and that C. is A.’s only other child. 
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S6ct. Twenty years after the sale by C. the purchaser from C. 

wants to re-sell. In making title, he is under no obligation 
to show that A. died intestate, or that B. died without 
issue, or is dead at all, or that C. was the heir-at-law of A. 
These facts must be assumed to be true until evidence is 


given to prove the contraijy. If, as often happens, the 
only evidence of B.’s death was that he had gone abroad 
and been heard of no more, and of his having no issue, 
that no one ever heard that he was married, but for this 


recital and its statutory effect the purchaser from C. 
would have great difficulty in showing a good title. And 
further, if the deed, without tracing C.’s title, - had simply 


recited that she was seised in fee simple at the date of the 
conveyance, the purchaser from her would, according to 
Bolton V. London School Boards svpra, be relieved, on 
reselling twenty years later, of the necessity of tracing his 
(title beyond this deed. In an open contract the vendor 
'must, as a rule, commence his title with an assurance at 


least forty years old (s. 1, Vendor and Purchaser Act, 
1874) ; but because of s. 2, the court, in that case, held 


! that if a deed twenty years old stated that the then 
‘ I grantor was seised in fee that is a sufficient title in spite of 
' s. 1. The decision seems to confuse evidence of title with 


the right to a certain length of title, but as it has not been, 
and may never be, reversed, conveyancers should take 
advantage of it for the benefit of their clients. • 


The misuse 
of recitals 
of title. 


On the other hand, badly drawnj recitals may disclose 
defects of title which would otherwise have been outside 
the forty years as to which a good title must be shown, or 
instead of assisting in rendering the object of the inden- 
ture ^clear they may confuse or defeat it {Moseley v. 
Motteux^ 10 M. & W. 533), or by mistakes as to facts, 
they may prejudice one of the parties to the deed by 
estopping him from denying what, nevertheless, is not 
true (see supra, p. 45). For these reasons conveyancers 
should take the greatest care to secure that all recitals are 
both correct and judicious. 
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The only conceivable mode of tracing the devolution of Sect 2. 
title is by narrating in chronological order the different 
instruments and acts of law which ultimately result in recitals of 
vesting the property to be conveyed in the grantor. ^' 
Sometimes it happens that the property consists of two 
or more parcels which came^ to the grantor under distinct 
titles. In such case, of course, each title must be traced 
separately. But whether there are two or more separate 
titles to different parts of the property intended to be 
conveyed, or whatever the complications in the devolution 
may be, nothing will justify a departure from the strict 
chronological order in tracing out the devolution of each 
branch of title. 

Recitals of title — or narrative recitals, as they are Oeneral and 
sometimes called — may be either general or particular, 

The first of the two recitals given above is general.^ 

Without stating the nature of the transaction between 
Samuel Snow and Charles Chalk, it states that the effect 
of the transaction was to vest in the latter an estate of 
inheritance in fee simple in the land. The second recital 
is particular. It states that Charles Chalk conveyed his' 
estate in the land to John Doe, for valuable consideration. 

As a rale the first instrument recited— the root of title ^ as it 
is called — is recited generally, the chief exceptions being 
in the cgse of its being a will or a lease. 

After the recital of title comes the recital of tlie contract. Recital of 

contract. 

“ And whereas the said John Doe has agreed with the 
aforesaid Richard Roe for the sale to him subject to such 
reservation as is hereinafter contained." 

In simple cases of sale out and out of an interest in land 
this recital, like the recitals of title, is often dispensed with 
and with considerable reason. The sole object of this * 
recital is to explain the nature of the transaction which the 
instrument is intended to carry through. Where that 
transaction is complicated, and so needs all the aids to 
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Sect. 2. clearness which can he found, the recital of contract — or, as 
it is more usually called, the introductory recital — some- 
times performs a useful function. But in an ordinary 
case of sal(^ in fee where there are no incumbrances or 
reservations, and where the sole object of the deed is to 
transfer the vendor’s property to the vendee, it seems 
useless.' The nature of the transaction is sufficiently 
manifest from the words following the testatum. 


ObservationR 
as to recitalp 


With regard to recitals of title and of contract, one or 
two j)roposition.s may be laid down. In the first place, if 
the operative part of the deed is clear and precise, nothing 
contained in the recitals will control it. Thus, where the 
recital of title; showed a defect in the title, that did not 
prevent th(» grantee, on suffering damage through this 
defect, from recovering on the grantor’s covenants for title 
{Page v. Midland Rail. Co.^ [1894] 1 Ch. 11, and see 
infra^ p. t)8). If it is intended that the grantee should 
take subject to the disclosed defect, the covenant for title 
should be so limited. On the other hand, if the recital be 
clear and precise, and the operative part ambiguous {Re 
MitcheWs Prnsts^ 9 Ch. D. 9) or general in its terms 
{Jetmer v. Jenner^ L. It. 1 Eq. 361), the recitals will be 
held to explain and limit the meaning of the operative 
parts. It used to be thought, that general words in the 
operative parts could be limited by recital only in case of 
deeds of release, but that clearly is not now the law (see 
per Wood, V.-C., in Rooke v. Lord Kensington^ 2 K. & 
J. 753 ; Williams v. Pinckney, 77 L. T. 700). 


Testatum. Next follows the testatum “Now this Indenture wit- 
nesseth.” 

! These words are of no importance as affecting the 
• I operation of the deed. Their sole use is to direct 
attention to the object which the deed is intended to effect. 
Accordingly, if the deed is intended to effect several distinct 
objects, as has already been pointed out, the statement of 
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each new object is introduced by a new testatum in Sect. 2. 
the form ‘‘ And this Indenture further [or also] 
witnesseth.” 

Then follows the rtKiital of the consideration* 

“ That in pursuance of* the said agreement and in ConBidera* 
consideration of the sum of six hundred and fifteen 
pounds now paid by the said Bichard Boe to the said 
John Doe.” 


Where there is no recital of the contract, of course the 
words ‘‘ in pursuance of the said agreement ’’ are omitted. 

Where any valuable consideration is given that should 
be truthfully set out in the deed, otherwise the parties to 
it and their solicitors may lay themselves open to a charge 
uncl(T s. 5 of the Stamp Act, 181)1 (54 & 55 Viet. c. 39), 
which renders every person liable to a fine of 10/. who, 
with intent to defraud, executes any instrument in which 
the facts and circumstanc(‘s affecting its liability to duty 
are not fully and truly set forth ; or being (unf)loyed or 
concerned in or about its preparation, neglects or omits 
fully and truly to set forth therein these facts and circum- 
stance's. This s<*ction, it wdll be seen, does not enjoin the 
parties and solicitors to set out in all cas(‘s the considera- 
tion ; it n^endy makes it penal to suppress or misstate the 
consideration with intend to defraud. And a deed executed 
for valuable consideration is perfectly good, though it 
contains no reference to such consideration. And if, by an 
oversight, a deed given for valuable consideration does not 
shite this fact, then if the absence of considcTation would 
affect its operation the court will admit oral evidence to 
prove that the consideration was given, provided such 
evidence does not contradict any statement in the deed. 


As a rule the absence of consideration does not affect the 
operation of a deed (supra^ p. 41). Sometimes, however, 


Where 
absonee of 
consideratio 
tB important 


c. 


F 
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Sect. 2. it does. Thus consideration is necessary to the grant 
of a lease by a freeholder by bargain and sale (supra^ 
p. 14). Such grants are sometimes used for the purpose 
of vesting terms in trustees or mortgagees to raise or secure 
money. Again, not merely valuable consideration, but the 
adequacy of the consideration is important in the case of 
a deed containing a covenant in restraint of trade (Mitchel v. 
Reynolds^ 1 P, Wms. 181, I Sm. L. (J.) — ^a very common 
covenant in purchase deeds of businesses as going con- 
cerns (see JIawkesley v. Outram^ [1892] 3 Ch. 359). Again, 

• a voluntary grant is liable to become ipso facto void 
as against the grantor’s trustee in bankruptcy, in case 
the grantor becomes bankrupt within two years after 
its execution ; and in case the grantor becomes bankrupt, 
not within two, but within ten years after its execution, 
the grant will be void, unless the grantee can show that at 
the time of execution the grantor was able to make the 
grant without rendering himself insolvent, and that the 
property passed to the grantee on the execution of the 
deed (Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 47). It 
may be noted that the avoidance of the grant in both these 
cases only commences from the bankruptcy ; and all 
bond fide dealings for value by the grantee with the 
property granted, before that date, are good (In re Carter 
and Kenderdiney [1897] 1 Ch. 776). Lastly, a voluntary 
grant of lands w^as formerly void against a {Subsequent 
purchaser for value from the grantor, but this has been 
altered by the Voluntary Conveyances Act, 1893 (56 & 
57 Viet. c. 21). 


Receipt. 

i 


After the recital of consideration comes the receipt. 

** The receipt whereof the said John Doe hereby 
acknowledges.” 


Formerly this receipt in the body of the deed was not 
considered sufficient evidence of the payment of the 
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consideration and another receipt was indorsed on the deed. 
An indorsed receipt, however, has been declared unnecessary 
by s. 54 of the Conveyancing and Law of Property Act, 
1881 (44 & 45 Viet. c. 41) as to deeds executed since the 
commencement of that Act (January 1st, 1882), and it is 
not usual now to indorse one. Also in such deeds the 
existence of a receipt either in the body of or indorsed on 
the deed estops the vendor from denying that the purchase 
money has Ix^en paid as against a bond fide purchaser from 
the vendee who had not, when he purchased, actual notice ‘ 
that the vendee had not paid the purchase money (s. 55). 
And further, if a solicitor produces an executed deed con- 
taining a receipt in the body of the deed, or one indorsed 
on the deed, and signed by the person entitled under the 
contract of sale to receive the purchase money, tlie pur- 
chaser will be justified in paying the purchase money to 
the solicitor without his producing any separate authority 
to receive the same (s. 56). By s. 17 of the Trustee Act, 
1893 (56 & 57 Viet. c. 53), this provision applies where 
the vendors are trustees ; and their permitting their 
solicitor to have the custody of a purchase deed con- 
taining a receipt clause and to receive the purchase money, 
is not in itself to constitute a breach of trust. 


Sect 2. 
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“ The said John Doe, as beneficial owner, conveys unto 
the said Eichard Eoe.’* 


These are called the operative ivords^ biri;, properly 
speaking, the operative words include also the parcels or 
description of the property conveyed, and reservations 
and the covenants. 

One of the most remarkable sections of the Conveyanc- 
ing ( and Law of Property Act, 1881 , concerns these 
operative words. Previous to the commencement of that 
Act it was the custom on a sale of lands to require the 
vendor to enter into certain covenants to guarantee the 
vendee against loss resulting from any defect in his title. 
These were called covenants for title, and they were always 
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qualified — that is, they made the vendor liable only for Beet. 3, 
the acts or omissions of himself and of those through 
whom he derived title otherwise than by purchase for 
value. A settlement on marriage, though, strictly speak- 
ing, a purchase for value, was not, as far as covenants for 
title were concerned, so regarded. The vendor covenanted 
in other words against the acts and omissions of himself, 
his ancestors and testators, and any one lawfully claiming 
through him or them. 

These were called “usual’’ covenants for title by a “Usual” 
vendor, that is, the covenants which the vendee was entitled 
to compel the vendor to enter into where there were no 
express stipulations in the contract of sale upon the point ; 
and they were as follows : 

First, a covenant that the vendor had with the concur-, (i) Right to 
rence of every other person, if any, conveying by hisl®^”^®^* 
direction, full power to convey the property, subject as,t 
if so expressed, and in the manner in which, it is! 
expressed to be conveyed. Secondly, a covenant that the! (2) Quiet 
vendee should quietly enjoy the property conveyed without 
lawful interruption or disturbance by the vendor or any 
one claiming through him or his ancestors or testators, 
other than persons claiming in respect of estates subject 
whereto the conveyance was expressly made. Thirdly, a (3) Freedom 
covenant^ that the property conveyed was freed from or 
indemnified against any estates, incumbrance, claims, or 
demands made, occasioned or suffered by the vendor or 
anyone claiming through him or his ancestors or testators, 
other than those subject to which the conveyance was 
expressly made. Fourthly, a covenant that the vendor (4) Further 
and those, if any, conveying by his direction, and those 
who had any interest in the property conveyed, (ferived 
through his ancestors or testators, other than persons 
having interest subject whereto the conveyance was 
expressly made, would from time to time execute any 
assurance for further or more perfectly assuring the 
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Sect. 3. title (a) on the part of the grantor, which supposition 
seems unfounded (see Butler’s Note, Co. Litt. 384 a). 
But to remove any doubt on the point by s. 4 of the 
Real Property Act, 1845 (8 & 9 Viet. c. 106), it was 
enacted that the word “ grant,” or “ give ” shall not imply 
any covenant in law in respect of any tenements or here- 
ditaments except so far as the word “ give ” or the word 
“ grant ” may by force of any Act of Parliament imply a 
covenant. The word “ grant ” does imply covenants in 
certain cases under certain Acts of Parliament. Thus 
under the old Registry Acts for Yorkshire (6 Anne, c. 35, 
ss. 30, 34 ; 8 Geo. 2, c. 6, s. 35), the words, grants bargain 
and sell in a deed of bargain and sale in fee simple, implied 

(a) The differences between a warranty of title and a covenant of 
title may be shortly stated thus : Strictly speaking, a warranty of 
title arose out of tenure. When a lord enfeoffed (when the apt 
word to use was d^Ai, or I give) a tenant of a lief, the relation of lord 
and tenant imposed on the lord an obligation to defend the tenant^s 
holding against all comers. Covenants for title, on the other hand, 
are matters of contract between the landlord and tenant. It follows 
from this, that an implied warranty could not be altered by express 
agreement, while an implied covenant could. When the Statute 
Qaia Emptoi'es prohibibited subinfeudation, as the relation of lord 
and tenant could no longer be created between grantors and grantees 
of fees simple, there was no longer an implied warranty on such 
grants. There continued, however, to be such a warranty on grants 
in fee tail and for life, where, in creating them, the old word dedi, or 
I give, was used. If “ grant ” was used, that not being ah apt word 
to enfeoff, there was no implied warranty. Grants in fee simple 
were still sometimes expressly warranted when the apt word for 
doing so was warrantizo. This was done when a tenant in tail, 
alienating his estate tail, desired to bar the heirs of the body as 
against his grantee. As the warranty — like the fee tail — descended 
to the warrantor’s heir, the latter was bound by it not to disturb the 
grantee’^ title, or, if he did, to make good the loss to the grantee. 

! Another difference between a covenant for title and a warranty is 
that a covenant for title is nearly always qualified (see supra, p. 68), 

' while a warranty was unqualified : it bound the warrantor to defend 
the warrantee’s title against all the world. For an interesting dis- 
cussion of the subject of warrantees, see Butler’s Note, Co. Litt. 
384 a. 
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covenants for quiet enjoyment and for further assurance. Sect. 8. 
And in conveyances under the Lands Clauses Consolidation 
Act, 1845 (8 & 9 Viet. c. 18, s. 132), covenants by the 
vendors are still implied by the word “ grant ” for right to 
convey for the estate granted free from incumbrances, for 
quiet enjoyment, and for further assurance, unless there is 
an express covenant limiting or negativing such implication. 

The word “ give ” does not, it appears, imply under any 
Act of Parliament covenants for title, but in grants of 
interest less than fee simple, it did at common law imply 
a warranty of title during the life of the grantor (Co. Litt. 

384 a). This common law warranty is, as we have seen, 
taken away by the Real Property Act, 1845. 

Owing to the fact that the Act last mentioned used the 
word ‘‘ grant ” in enacting that corporeal hereditaments 
might 1)0 convoycid like incorporeal hereditaments, a super- 
stition grew up among conveyancers that that word had in 
some way or other a mysterious statutory eflFect, which 
superstition only yielded to another enactment to the effect 
that the word grant ” was not necessary in order to 
convey tenements or hereditaments corporeal or incorporeal 
(Conveyancing and Law of Property Act, 1881, s. 49). 

A similar superstition seems now to be growing up with 
regard to the word “ convey,” because that word is used 
throughout the C/onveyancing Acts. Though there is no 
objection to the use of this word, neither, it need hardly 
be pointed out, is there any legal necessity for its use ; 
and it has certainly no advantages over the more ancient 
and honourable word “ grant.” 


Sometimes after the name of the grantee in the operative Words of 
clause, words are added indicating the interest he is to take, 
as, in the instance above given, “to Richard Roe and his cEmae. 
heirs.” This is done through over caution in some cases, and 
in others through ignorance. If the habendum is properly 
drawn, these words of limitation are quite unnecessary, 


in 
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Sect 3. 
Ptooels. 


aod the habendum is the proper place for stating the extent 
and nature of the interest granted. 

The office of the parcels {supra^ p. 55) is in the words 
of Shepherd’s Touchstone (p. 74), “ to comprehend the 
certainty of the thing granted,” and- if they do this, if 
they make certain what is really the subject-matter of the 
assurance, it is of no concern what words are employed. 
As a matter of fact, however, more or less technical words 
I are used almost invariably. Thus a house is usually 
described as a “ messuage,” and the word ‘‘ messuage ” 
includes not merely the house itself, but the outbuildings, 
courtyard and garden occupied therewith, unless the 
context shows that a different meaning was intended. 
The word “ house ” would have the same significance. 
The word “ tenement ” is generally used as equivalent to 
house or messuage, and in this connection is construed as 
having that meaning, though, as we have already pointed 
out, teiKiinents really moan anything which is the subject 
of tenure (/>). “ Hereditaments ” is also a word con- 

stantly used in assurance, and w'hen so used is a})plied 
indiscriminately to all interests in land. Leaseholds are 
constantly described as the “ hereditaments intended 
hereby to be assured.” As the w^ord is already applied 
by practically all lawyers, to interests such as life 
interests (see siipra^ p, 5), which, though freehold in 
their nature, are just as little heritable as leaseliplds, there 
is little objection to this practice, provided it is clear what 
is the thing intended to be conveyed. That indeed is, as 
has already been said, the important point, and all that 
the law requires. It can scarcely be said, however, that 
the use of the technical language of English law tends to 
fixcilitate to any marked degree its attainment. 

(h) Tenements, when used in connection with the Statute De 
Bonis mean liereditaments which maybe entailed under that statute. 
Accordingly, copyholds and chattels real which are the subject of 
tenure, though not of common law tenure, are not tenements within 
the Statute De Bonis, 
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Where the assurance is of all the hereditaments con- Sect. S. 
veyed by another deed, it is usual merely to copy the Description 
parcels from that deed, simply altering expressions which 
have ceased to apply ; as, for example, altering the name of 
the occu{)ier, where, in the earlier deed, the hereditaments 
are described as being in the occupation of a person who has 
since ceased to be tenant. Where, however, the assurance is 
of part only of the hereditaments conveyed by the earlier 
deed, a new description is necessary. In drafting this, 
one or two rules, or rather presumptions of law, should be 
remembered. In the first place, a grant of a parcel of land 
carries with it, without express mention of them, all the 
minerals on the land, and all the buildings and fixtures and 
chattels v(‘getable on it. In the second place, it carries with 
it, without express mention, all ‘^commons, hedges, ditches, 
fences, watercourses, liberties, privileges, easements, rights, 
ways, and advantages whatsoever appertaining, or rej)uted to 
appertain, to the land or any part thereof, or at the time of 
conveyance demised, occupied, or enjoyed with, or reputed 
or known as part or parcel of, or appurtenant to the land 
or any j)art thereof ” (as to the meaning of “ enjoyed,” in 
this section, s(*e Birmingham^ etc,^ Banking Co, v. Ross^ 

38 Ch. D. 295 ; Conveyancing and Law of Property Act, 

1881, s. G (1) ) ; and if the land have houses or buildings 
upon it, all rights of light and other easements enjoyed 
with it, gj with it (s. 6 (2) ). And, in the same way, the 
conveyance of a manor without further words, carries with 
it all rights and privileges appendant or appurtenant to 
the manor (s. 6 (3) ). Formerly, because there was some 
doubt as to whether all these accessory rights and privi- 
leges passed without express mention — and for other 
reasons which need not in this scrupulous ago be men- 
tioned — it was customary for conveyancers to insert after 
the description of the property conveyed, what were called 
general words. This practice is not followed now, being no 
longer either necessary or profitable. Lastly, if the grantor 
wishes to limit the operation of the grant by reserving any 
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Map of 
premises. 


rights over the land granted, or preventing any easements 
or other rights enjoyed with the land granted over any 
adjoining land of his at the time of the grant, from 
attaching after the grant, he mnst expressly reserve or 
except them from his grant (see Broomfield v. Williams^ 
[1897] 1 Ch. 602), 

Frequently, for the purpose of more clearly defining the 
land conveyed, a map of it is drawn in the margin of the 
deed ; and as this map is, not infrequently, very carelessly 
drawn, some conveyancers add after the reference in the 
body of the deed to the map, the words “which plan is 
intended to be taken merely as assisting and explaining 
the description hereinbefore contained, and not as in any 
way governing, controlling, restricting, or enlarging the 
same in the event of any variance or discrepancy between 
it and the said description.” Where, however, the plan is 
taken from the ordnance survey, this precaution is unneces- 
sary, It is to be noted, however, that in the ordnance 
survey map, the acreage of fields, etc., is calculated from the 
centre of the hedges, without regard to the ownership of 
the hedge and the ditch beyond it — if there be one — which, 
by presumption, is the property of the owner of the hedge 
{Marshall v. Taylor^ [1895] 1 Ch. 641). Accordingly, 
there may be a discrepancy between the acreage as set 
out on the map, and as stated in the parcels, if j<he area of 
the hedges and ditches be included in the latter. Again, 
maps are usually coloured, so as to indicate that the land 
granted terminates with the verge of the road or the 
river on w^hich it abuts. But the presumption is that the 
owner of land abutting on a roadway {Beckett v. Corpora-- 
tion of Leeds, L. R. 7 Ch. App. 421), or street {In re 
Whitens Charities, [1898] 1 Ch. 659), or non-tidal river 
{Dwyer v. Rich, Ir. Rep. 6 C. L. 146), is also the owner of 
the land forming the road or street, or the bed of the river 
to the middle line {ad medium filum) and that when the 
owner of land of this kind conveys it to a purchaser, he 
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intends to convey, not merely the land as set out on the S. 

map (or, for that matter, as described in the parcels), but 
also the land forming his half of the site of the road or 
street, or of the bed of the river, on which the land conveyed 
abuts {iJicklethwait v. Newlay Bridge Company^ 33 Ch. D, 

133). If ho intends to resei^ve this unmentioned land, he 
should expressly say so in the conveyance (ibid.). How- 
ever, if there be no express reservation, nevertheless the 
presumption that the conveyance was intended to include 
the land may be rebutted by surrounding circumstances 
(Ecroyd v. Coulthard, [1897] 2 Ch. 554), or by something 
inconsistent with the presumption appearing on the face of 
the deed (Pryor v. Petre^ [1894] 2 Ch. 11). 


All exceptions^ and most reservatums^ out of the property Exceptions 
granted, should follow the parcels. By excep tion is , tiJ)ns 
meant something in esse at the date of the grant which is grant, 
excepted from the grant, such as an exception of mines and 
minerals. By r eservation , on the other hand, is meant 
something not in esse at the date of the grant, but newly 
created by the grant (Co. Litt. 47 a), lleservations are of 
two kinds : first, reservations of some right over the land i 
conveyed, such as a right of way or other easement, and, : 
secondly, reservations of rents issuing out of the land! 
conveyed. The difference between reservations of the ! 


first kind and exceptions is of no practical importance, 
and, as a matter of practice, they are both introduced by 
the double expression “ Except and reserving.’’ Reserva- 
tions of the second kind, however, are the creation of 
something entirely new, and they are always inserted, not 
after the parcels, but after the habendum (see infra. 
p. 96). 


Formerly, it was the practice where the conveyance was “ All the 
of a fee simple or of the whole interest — whatever it might ciou^. 
be of the grantor, to insert after the parcels, and before 
the reservations and exceptions, what was called an all tlie 
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Section 63 
Convey- 
ancing Act, 
1881. 


Effect of 
8. 63. 


estate clause. This ran much in this way : And all the 
estfite rif>ht title interest claim and demand whatsoever of 

O 

the said John Doe in to or on the same premises or any 
part thereof.” Whether this clause had at any time any 
eflFect, is doubtful, but whether it had or had not, its inser- 
tion is unn(*c(*ssary now, since s. 63 of the Conveyancing 
and Law of Property Act, 1881, enacts that ‘‘ every con- 
veyance shall, by virtue of this Act, be effectual to pass all 
the estate, right, title, interest, claim, and demand which 
the conveying parties respectively have, in, to, or on the 
property conveyed, or expressed or intended so to be, or 
which th(^y resj)ectively have power to convey in, to, or on 
the saiiK*.” This enactment applies, however, only so far 
as no contrary intention appears, and is to have effect 
subject to th(^ terms of the conveyance and the provisions 
therein contained (s. 63 (2)), and it applies only to con- 
veyances (‘xeciitcMl after the Act (s. 63 (3) ). In practice, 
the ‘‘all the estate” clause is now usually omitted in 
reliance on this enactment. 

The sole })urpose of s. 63 of the Conveyancing Act was 
to abolish ilie supposed necessity of inserting an “ all the 
estate ” clause in conveyances, and, therefore, no doubt it 
will be construed as simply implying such a clause. In 
other words, it will have no further effect in)on the opera- 
tion of a conveyance than would formerly kive been 
brought about by the insertion of that clause. How small 
that effect was appears from the recent case of W/lliams v. 
Pinckney (77 L. T. 700). In that case, one of several 
grantors had a mortgage of his own on the land conveyed. 
In the conveyance no mention was made of the mortgage, 

and there was an “ all the estate ” clause: — Held, that from 

• * 

the general purport of the deed, it was clear that there was 
no intention to convey the land freed from the mortgage. 

Next comes the habendum : 

To hold the same unto and to the use of the said 


Habendum. 
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Eichard Roe in fee simple subject to the subsisting Sect. 8. 

tenancy aforesaid.” 

The office of the habendum is to “ name againe the 
feoffee and to limit the certaiiitie of the estate” (Co. 

Litt. 6 a), or, in other words^ to set out again the name of 

the grantee, and the interest he is to take. Formerly Words of 

there were words so apt for the description of estates of bmitation. 

inheritance that, in the words of Lord Coke, they could 
not be ex])ressed by any other words or by any periphrasis 
or circumlocution ” (Co. Litt. 9 a). As Littleton says (s. 1), 

“If a man would purchase lands or tenem(‘nts in fee 
simple it behoveth him to have these words in his pur- 
chase, ‘To liave and to hold (c) to him and to his heires’ ; 
for these words (his heires) make the estate of inheritance. 

For if a man purchase lands by these words, ‘ To ha ve and to 
hold to him for ever ’ ; or by these words ‘ To have and to 
hold to him and his assigns for ever ’ ; in these two cases 
he hath hut an estate for term of life, for that there lacke 
these words (his heires) which words onely make an estate 
of inheritance in all feoffments and grants.” In the same 
way the aj)t words to create a fee tail were to the grantee 
and “ the heirs of his body ” if the fee was in tail general, 
and “the heirs male of his body ” if in tail male, and the 
‘‘heirs of his body by his wife” so and so if in tail 
special. Jf the conveyance was to an individual as a 
corporation sole, as to a bishop as the bishop of a certain' 
diocese, the apt words to convey a fee simple were to him 
“ and his successors,” save in the case of tlui sovereign, 
who could and can take a fee simple without words of 


(c) “ To have ” is properly the habendum ; to hold is properly the 
tenendum, and was formerly used to indicate whether the grantee in 
fee simple was to hold from the grantor or his lord. Since the 
statute Quia Emptores the tenendum is useless (Co. Litt. G a). It is 
usual now, however, to use the expression “ to hold and to omit 
“ to have," and still, as the function fulfilled by the expression is not 
that of the tenendum but of the habendum, to call it the habendum. 
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Section 51 
Convey- 
ancing Act, 
188L 


Extent of 
8. 51. 


inheritance (as these phrases are called), as can also all 
corporations aggregate, such as municipal corporations, 
public companies, universities, and the like. With the 
exception of these, a limitation to any person without 
words of inheritance conveyed only an estate for life 
(2 Bl. Com. 108). These rules were equally applicable 
to limitations of equitable estates under executed trusts 
{Re Whiston^ [1894] 1 Ch. 661), but they do not, and 
never did, apply to limitations under executory trusts 
or by will. 

The law upon this point is now, to a certain extent, 
altered by s. 51 of the Conveyancing and Law of Property 
A^i. 1 QQ 1 jjjg qJj -vvords of limitation are still perfectly 
appropriate for the limitation of estates of inheritance, 
but it is enacted that henceforth “ In a deed it shall be 
sufficient, in the limitation of an estate in fee simple, to 
use the words in fee simple, without the word heirs ; and 
in the limitation of an estate in tail, to use the words in 
tail without the words heirs of the body ; and in the 
limitation of an estate in tail male or in tail female, to 
use the words in tail male, or in tail female, as the case 
requires, without the words heirs male of the body, or 
heirs female of the body.^’ 

With regard to this enactment three points , should be 
noted. In the first place, as it refers merely to limitations 
in a deed, it does not apply to surrenders or admittances 
of copyholds, though it would refer to settlements of 
equitable interests in copyholds (see supra^ p. 35). In 
the second place, it does not permit any other terms than 
“ fee simple,” etc., to be substituted for the ancient forms 
of limitation. Accordingly, the result is merely to give 
an alternative series of phrases for those used of old, and 
now, as before, the apt words cannot “ be expressed by 
any other words or by any periphrases or circumlocu- 
tion.” And thirdly, the new phrases may be substituted 
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only for “ heirs.” “ heirs of the body,” and such Boct. 3. 
like : they are not made equivalent to “ successors.” 
Accordingly, it would be unsafe in a conveyance 
to a corporation sole to rely upon this enactment, 
as the effect of granting land to a corporation sole “ in 
fee simple ” may be to vest 4he fee not in the corpora- 
tion sole, but in the individual for the time being forming 
it. And lastly, it refers only to fees simple and fees tail, 
and fees tail male and female and not to fees in special 
tail. This, however, would probably be held to come 
within the words applicable to fees tail generally. 

As the precedent shows, it is usual in conveyances on sale « Unto and 
to insert after the word “ unto ” in the habendum the words to the use of.” 

and to the use of” the grantee. In such conveyances 
they are superfluous, but in cases where no value is given 
they serve a useful purpose. Before the Statute of Uses, 
if, in a voluntary conveyance, the use was not expressly 
declared to be in the grantee, it resulted back to the 
grantor. Accordingly, after the Statute of Uses, if in a 
voluntary conveyance the use was not declared to be in 
the grantee, not merely the use but the legal estate also, 
resulted back to the grantor (see supra^ p. 9), and the ; 
whole grant became a nullity. To prevent this it became 
necessary, in voluntary grants, where it was desired to 
vest the kgal estate in the grantee (and it became 
customary also in grants for value) to insert the words 
“ and to the use of.” As we shall see, the presence or 
absence of these words, in case of settlements and wills, is 
often of great importance in deciding whether the limita- 
tions to the beneficiaries under the settlement are legal or 
equitable. « 

It may be added that the use of the words “ and to the/ 
use of ” do not prevent a resulting trust of the equitable! 
estate in favour of the grantor where it appears that the 
grantee was intended to take the estate as a trustee, and 


0 . 
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either no trusts are declared or those declared do not 
exhaust the whole interest conveyed. 

Where the interest granted is not one in possession, but 
one in reversion or remainder, the usual mode of con- 
veying it is, after setting out in the recitals the nature of 
the preceding estate, to convey it “ subject to ” such estate, 
but otherwise to convey as if it were an interest in posses- 
sion. Sometimes, however, it is described as a reversion 
or remainder. It is to be remembered, in this connection, 
that no future interest of freehold tenure can be created 
by these words of direct limitation — “ unto and to the use 
of the ” grantee — except a reversion or remainder, that is, 
an estate which is to come into possession upon, and only 
upon, the regular determination of a preceding freehold 
interest. To limit a future freehold interest to come into 
possession from, say, the end of the current year, or even 
from the determination of a prior leasehold interest, would 
be to attempt to create a freehold estate in futuro by a 
common law limitation, and as at common law freehold 
estates could be limited only to commence at once or 
immediately upon the determination of a preceding 
freehold estate, the grant would be void (see infra, p. 129 ). 
Such freehold in futuro may be created, as we shall see, 
by means of limitations by way of use. 
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After the habendum came the covenants for title. These Covenants 
now, as we have seen, are implied by the declaration in 
the operative words of the character in which the grantor 
conveys. If express covenants for title are introduced 
now, they are usually inserted for the purpose of limiting 
the operation of the implied covenants (see supra^ p. 68). 


Express covenants for various purposes by the grantee. Covenants by 
how(wer, are constantly inserted, especially when the 
interest gmnted is less than a fee, or is a fee but is in the 
nature of a lease (see supra^ p. 25). And even in absolute 
grants of fees simple, covenants are not infrequently 
inserted when it is desired to restrict the use the grantee 
may make of the land granted. Thus, where a landowner 
is developing a building estate, it is customary to insert in 
the conveyance of each plot, covenants as to the kind of 
buildings which are to be erected on the land granted. 

These are usually mutual covenants, the purchaser under- 
taking with the vendor and his assigns to build houses 
only in accordance with the building scheme, and the 
vendor undertaking with 'the purchaser not to sell any 

G 2 
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Beet. 4. other part of his land except subject to similar covenants 
on the part of the buyer. Where the landowner enters 
into covenants of this kind it is necessary they should be 
indorsed on one or more of his title deeds, as such 
covenants, even when negative merely, will not bind other 
purchasers of plots from him, who buy without notice of 
the covenant (see further, m/m, p. 111). 


Acknow- 
ledgment 
ana under- 
taking. 


The acknowledgment and undertaking as to the title 
deeds have taken the place of the former covenants for 
safe custody and production, since the commencement of 
the Conveyancing and Law of Property Act, 1881. 


When title At common law^ the title deeds were looked upon as. 
deeds may l>e j conveyance of the land, unless 

grantor. the grantor warranted the title of the grantee (in which 
case he could retain them to prove the title warranted 
(Co. Litt. 6 a)), or unless they related to other lands 
belonging to the grantor besides those granted, or to an 
interest in the same lands retained by the grantor, the 
grantee was entitled to have them transferred to him along 
with the land. And this state of the law has been recognised 
, by statute (s. 2, r. 5 of the Vendor and Purchaser Act, 
1874), enacting that “ where the vendor retains any part 
, of an estate to which any documents of title relate he shall 
f be entitled to retain such documents.” “ Estate ” here 
means an interest in land, and the fact that the title deeds 
comprise the title to some interests in chattels merely 
retained by the vendor, will not, in the absence of a special 
stipulation to that effect, entitle him to retain the deeds if 
all the land comprised in them is sold (Re Williams and 
Duckess of Newcastle^ [1897] 2 Ch. 144). 

Covenants to When, then, a vendor retained the possession of the title 
preserve and deeds on the ground that he had not parted with all his 
deeds. interest in the land sold, or with all the land assured in the 
. title deeds, it was customary for him to give covenants to 
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the purchaser to keep the title deeds safe, and to allow Sect. 4. 
him and his heirs and assigns, to have inspection, and to 
take copies of them at any reasonable times thereafter. 

For these covenants are now substituted the statutory 
acknowledginent and undertaking set out in our precedent, 
and though these are less bepeficial to the purchaser than 
the old covenants, they are now universally adopted. It is 
usual, too, when the vendor acts in a fiduciary capacity, for 
him to give merely an acknowledgment. It is extremely 
doubtful, however, whether in the absence of express 
stipulation on the point, a fiduciary vendor is entitled to 
refuse to give an undertaking for safe custody. 

The obligations arising from an acknowledgment and Obligations 
undertaking arc set out in s. 9 of the Conveyancing and 
Law of Property Act, 1881 . An acknowledgment imposes ledgment, 
these obligations : (i.) “ An obligation to produce the 
documents or any of them at all reasonable times for the 
purpose of inspection, and of comparison with abstracts 
or copies thereof, by the person entitled to request pro- 
duction or by any one by him authorised in writing ; and 
(ii.) An obligation to produce the documents or any of 
them at any trial, hearing, or examination in any court, 
or in the execution of any commission, or elsewhere in 
the United Kingdom, on any occasion on which produc- 
tion may^ properly be required, for proving or supporting 
the title or claim of the person entitled to request pro- 
duction, or for any other purpose relative to that title or 
claim ; and (iii.) An obligation to deliver to the person 
entitled to request the same true copies or extracts, attested 
or unattested, of or from the documents or any of them ” 

(s. 9 (4)). The obligations imposed by an undertaking, 
on the other hand, is as follows: ‘‘An underbiking in from 

writing for safe custody . . . shall impose . . . 
an obligation to keep the documents safe, whole, uncan- 
celled, and undefaced, unless prevented from so doing by 
fire or other inevitable accident” (s. 9 (9)). For a breach 
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OjMration of 
a^nowledg- 
ment and 
undertaking. 


of the acknowledgment no damages can be recovered 
(s. 9 (6) ), but on the breach of the undertaking by the 
loss or destruction of the documents, the person entitled 
to the benefit of the obligation may apply to the court 
to have damages assessed for any injury thereby suffered 
by him (s. 9 (10)). 

A few points further may be noticed as to the effect of 
acknowledgments and undertakings within s. 9. In the 
first place, both apply only to documents the. possession of 
which has been retained by the person giving the acknow- 
ledgment and undertaking. Accordingly, if at the time 
they were given the documents were not in his possession, 
or under his control, both acknowledgment and under- 
taking are practically useless. It is, therefore, of the 
highest importance to ascertain who — for instance, 
whether the vendor or the mortgagee or the trustee (if 
any) — has the possession of the documents, and to insist 
on the acknowledgment and undertaking being given by 
him, or else on the vendor entering into the old covenants 
for title. In the next place, both acknowledgment and 
undertaking only bind the person giving them as long as 
the documents are in his possession. There is nothing to 
prevent him handing the documents over to some other 
person becoming rightfully entitled to them, and then 
even though no notice of the transfer be given to the 
person to whom the acknowledgment and undertaking 
were given, the obligations under these cease to bind him 
from the moment he parts with the possession of the docu- 
ments. Thirdly, the obligations run with the possession 
of the documents, and the benefit of them runs with the 
interest of the person to whom the acknowledgment and 
undertaking were given (s. 9 (9) ). Thus, if A. buys part 
of Whiteacre, obtaining an acknowledgment from his 
vendor, and A. afterwards sells to B., and the vendor 
afterwards mortgages the rest of Whiteacre to C., the 
vendor will be bound to transfer the title deeds to C., and 
B. will be entitled to production as against C., just as A. 
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originally was entitled as against the vendor. Again, Se^l 
although an acknowledgment and tindertaking is sufficient 
to satisfy any condition in an agreement of sale that the 
vendor should covenant for production and safe custody 
(s. 9 (11) ), yet the rights given by an acknowledgment or 
undertaking are additional to any other rights specifically 
reserved in the deed, and subject to any qualification 
introduced in the deed (s, 9 (12)). Lastly, as far as 
acknowledgments are concerned “ all costs and expenses 
of or incidental to the specific performance of any obliga- 
tion imposed . . . by an acknowledgment shall be paid 
by the person requesting performance ” (s. 9(5)): subject 
to this, that if an application to the court becomes neces- 
sary in order to enforce the obligation, the costs arc within 
the discretion of the court (s. 9 (7) ). 


An acknowledgment and undertaking need not be| Acknowledg 
contained in the deed itself. They may be drawn up in a^ JJlfciertaking 
separate document, and such document need not be under be by 
seal. If not under seal it needs, at most, a sixpenny stamp. inSSniment. 
Formerly it was the practice, when the documents within 
the acknowledgment and undertaking included deeds 
anterior to the root of title, to make the acknowledgment 
and undertaking — or the equivalent covenants — by a 
separate instrument, in order to avoid, on a subsequent 
resale, requisitions as to and claims for the production 
of old deeds which might then be lost or mislaid, or 
which might disclose defects of title. This inconvenience 
was abolished by s. 3 (3) of the Conveyancing and Law of 
Property Act, 1881, which enacts that a vendee shall 


not require “any information, or make any requisition, 
objection, or inquiry, with respect to any . . . deed, will, 
or document, or the title prior to ” the time fixed by law or 
agreed upon for the commencement of title, notwith- 
standing that any such deed, will, or other document, or 
that prior title, is recited, covenanted to be produced, or 
noticed (see Re Sandbach and Edmondson^ [1891] 1 Ch. 99). 
The ordinary practice now is to insert the acknowledgment 
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t and undertaking in the body of the deed, and put the 
documents of title bound by them in a schedule thereto, 
but sometimes when the documents are very numerous it 
IS convenient to have the acknowledgment and undertaking 
in a separate writing. 

n^d Though grantor and grantee are invariably recited as 
deed. parties to the conveyance, yet in practice the grantee does 

not and, as a rule, need not execute the deed {^Standing v. 
Bowring^ 31 Ch. D. 282), save where the deed contains 
reservations or exceptions {Wickham v. Hawker^ 7 M. & 
W. 63, 76), All conditions and covenants are binding 
upon the grantee without his executing the conveyance 
if he consents to it by entering upon the land granted 
under the conveyance. “ The cause is,” in the words of 
Littleton (s. 374), ‘^for that inasmuch as hee entred and 
agreed to have the lands by force of the indenture hee 
is bound to performe the conditions within the same 
indenture if hee will have the land.” The expense of 
preparing the conveyance is borne by the vendee, but, if 
the vendor wishes to have a counterpart, the expense of 
preparing it must be paid for by him. 

As has already been said, the testimonium is not a 
necessary part of a deed, nor is it necessary that the 
grantor should sign the deed of grant, or^ that his 
signature and delivery of it should be witnessed, 
save in certain cases of appointments, and perhaps 
where the grantor is illiterate, when it is required 
to show that the deed was read over to him. Though 
not necessary (save as stated), all these formalities are 
invariably strictly observed, and the absence of any of 
them* would excite suspicion, and the presence of all of 
them is primd facie evidence that the deed was properly 
executed {In re Sandilands, L. R. 6 0. P. 411). And 
the Legislature has to a certain extent recognised the 
practice by enacting that on a sale the vendee “shall 
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be entitled to have, at his own cost, the execution of a | Sect. 4 
conveyance attested by some person appointed by him, 
who may, if he thinks fit, be his solicitor ” (s. 8, Con- 
veyancing and Law of Property Act, 1881). Formerly 
the vendee could, where it was not unreasonable, insist on 
the vendor executing the conveyance before his solicitor 
( Viney v. Chaplin^ 2 De G. & J. 468), but that right has 
been taken away, save to the extent above stated, as far 
as conveyances on sale are concerned. Section 8 does not | 
extend to mortgages or to surrenders of copyhold. 


If the vendor be a married woman and she is beneficially Execution 

^ OT (idOQ nV 

entitled to freeholds, she cannot where he and she were married 
married before and her title to the freeholds accrued before 


January 1, 1883, convey either the legal or equitable 
interest in them without her husband joining in the 
conveyance, unless the freeholds were limited to trustees 
for her separate use, or were her separate property under 
the Married Women’s Property Acts, 1870 and 1874 
(Married Women’s Property Act, 1882, ss. 2, 5). Where 
freeholds are vested in her as trustee, administratrix, or 
executrix, it seems that, no matter when the title may have [ 
accrued to her, or when she may have married, she cannot ' 
convey them without her husband joining (s. 18, Re 
Harkness and Allsopp^ [1896] 2 Ch. 358). Whenever the 
husband must join in the conveyance the wife must be 
separately examined as to her consent to the conveyance 
(Fines and Recoveries Act, 1833, s. 79), and her deed 
will operate from the date of her acknowledgment of 
consent (Conveyancing Act, 1882, s. 7). Where, however, 
the married woman may convey without her husband’s 
acquiescence there is no need of any separate acknowledg- 
ment, whether the property is her separate estate in e?juity 
{Pride v. Buhb^ L. R. 7 Ch. 64), or her separate estate 


by virtue of the Married Women’s Property Act, 1882. 


Sometimes a deed of grant is 


Execution 

executed, not by the°^^^y^y 
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Sect. 1 


Other forms 
of grant. 


grantor himself, but by an attorney appointed by him. 
The appointment must be by deed, and a married woman 
can now so appoint an attorney to act for her (Conveyancing 
and Law of Property Act, 1881, s. 40). An attorney 
properly appointed can now execute the deed either in 
his own name or in the nam^ of the grantor s. 46), 
but it is still customary and proper for the attorney to 
execute the deed in the grantor’s name, in this mode, 
‘‘ P. C., by C, 0., his attorney ” (see per Cotton, L.J., in 
In re Whitley Partners^ Limited^ 32 Ch. D. 337, at p. 338). 

This, then, is the ordinary form of an indenture of grant 
of freeholds legal or equitable, by way of purchase. It 
may be varied more or less by the mode in which it is 
made or by the number and characters of the parties to it. 
Thus, it may be indorsed on another deed, or it may be 
made supplemental or as an annex to another deed. In 
such cases the purport of the other deed need not be 
recited, as the indorsed or supplemental deed will be 
construed as if the contents of the other deed were 
recited in it (Conveyancing and Law of Property Act, 
1881, s. 53). Or the deed may take the form of an 
appointment under a power, in which case it may be 
made by deed poll. If made by deed poll, the deed 
! commences, ‘‘Know all men by these presents” if there 
are recitals, and ^‘To all to whom these preg^ents shall 
come greeting” if there are none; and the date is at 
the end of the deed in the testimonium clause, “ In witness 
whereof the said \appointor'] has hereunto set his hand 
and seal this day of .” Or the deed may be 
in exercise of a power of sale which the grantor possesses 
as tenant for life under the Settled Land Acts, 1882 to 
1890, or as mortgagee under the Conveyancing and Law 
of Property Act, 1881, or by express agreement, in which 
case the mode in which the power arises should be recited, 
and the grantor should be expressed to convey in exercise 
of the power. Or a mortgagee or annuitant may join 
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for the purpose of conveying the freehold discharged Sect. 1 
from incumbrances. Or the trustee of the legal estate 
may convey by the direction of the equitable owner. In 
all these and scores of other cases variations must be 
introduced, but a discussion of all, or indeed of any of 
them, would be outside the scppe of this elementary work, 
and would tend only to confuse the mind of the beginner, 
for whose instruction it is intended. We shall therefore 
deal no further with assurances by way of purchase as 
far as freeholds are concerned, but shall in the same brief 
way consider assurance by way of purchase of leaseholds, 
including therein not merely assignments of leaseholds 
already in existence, but the grant of leaseholds de novo. 
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Title to lease. An indenture of lease follows practically on precisely 
the same lines as an indenture of grant. It commences 
with the date, and then states the parties. The name and 
addition of the lessor are almost invariably followed by 
“hereinafter called the lessor,” and those of the lessee 
by “ hereinafter called the lessee,” As a rule, there is no 
recital of the lessor’s title, just as, as a rule, there is no 
investigation of it before grant on behalf of the intending 
lessee. By s. 2 (1) of the Vendor and Purchaser Act, 
1874, under a contract to grant a term of years, whether 
derived or to be derived out of a freehold or leasehold 
estate, the intended lessee is not, in the absence of a 
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special stipulation in the contract to the contrary, entitled Sect 5, 
to call for the title to the f reehold. And by s. 13 (1) 
of the Conveyancing and Law of Property Act, 1881, 
under a contract to grant a lease for a term of years to be 
derived out of a leasehold interest, with a leasehold rever- 
sion, the intended lessee is not, in the absence of a special 
stipulation in the contract to the contrary, entitled to call 
for the title to that reversion. Accordingly, on an open 
contract for the grant of a term when the grant is by a 
lease or sub-lease, the intended grantee cannot claim to 
inquire into the right of the freeholder to grant the lease, 
and when the grant is by sub-sub-lease, the intended 
grantee cannot claim to inquire into the right either of 
the freeholder or the head lessee to grant either the lease 
or the sub-lease. And this provision as to open contracts 
is in practice rarely varied by express stipulation, though 
when a fine is paid for the lease, or when a large expendi- 
ture is contemplated on the land leased — as in the case 
of a building lease — there seems no reason why any 
investigation of title desirable on a sale of the freehold 
should here be neglected. As Lord Mansfield says in 
Keech V. Hall (1 Doug. 21) : “Whoever wants to be secure 
when he takes a lease should inquire after and examine 
the title deeds.” Of course, if the rent reserved is a rack- 
rent (see m/ra, p, 100), then the lease is generally of so 
little value that it would be improvident to waste costs in 
seeking absolute security. 

After the parties, then, in most leases, follow the witnes- Operative 
sing clause and operative words. Where no fine is paid 
the clause words run “ Witnesseth ” (without being pre- 
ceded by “ now this Indenture ” as in a grant of freehold) 

“that in consideration of the rent hereinafhir reserved 
and of the lessee’s covenants hereinafter contained, the 
lessor hereby demises unto the lessee.” The word demise 
is the apt word for leasing. Formerly the usual phrase was 
“ demise, grant, and to farm let,” but now the one word 
“ demise ” is invariably used. Any other word or words, 
however, making clear the intention to grant a lease would 
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Sect. 5. 


Parcels. 


Licences. 


be equally effectual in passing a term (Co. Litt. 45 b). 
But “ demise ” is a word of art which implies an absolute 
covenant, on the lessor’s part, for title (unless this implica- 
tion is excluded, as it usually is, by express covenants), 
besides a covenant for quiet enjoyment {Line v. Stephens^ 
5 Bing. N. 0. 183), while any other words than ‘‘ demise” 
merely imply a covenant for quiet enjoyment as long as 
the lessor’s title continues {Baynes and Co. v. Lloyd and 
Sons^ [1895] 1 Q. B. 820), which indeed arises out of the 
mere relation of lessor and lessee {Hall v. City of London 
Breivery Co.^ 2 B. & S. 737). The suggestion made in 
Moslyn V. West Mostyn Coal and Iron Co. (1 C. P. D. 145, 
at p. 152) that any words equivalent to “ demise ” would 
imply a covenant for title seems unfounded. 

After the operative words come the parcels, the licences, 
(ind all the reservations save that of the rent. 

The parcels are similar to those in an indenture of 
grant save that, except in building leases, they are shorter 
and there is no map to assist in the delineation of the 
premises demised. The licences are short statements of 
privileges conferred upon the tenant outside those arising 
from the demise of the property. Thus, in an agricul- 
tural lease, if it is intended that the lessee shall have a 
right to commit voluntary waste, a licence to commit waste 
should be inserted. It is at least doubtful .whether a 
tenant for years is liable for permissive waste {Lord 
Castlemaine v. Lord Craren.^ 22 Vin. Abr., and see Re 
Cartwright^ 41 Ch. D. 532), but, to prevent difficulties, 
whether he is to be liable for it or not, it should always be 
made clear. As permissive waste consists not in doing 
anything, but in neglecting to do something, namely, 
keep in proper repair, no licence for it is necessary, and if 
it is to be forbidden, the provisions as to that are inserted 
among the covenants. In mining leases licences are given 
over the land in which the mines are situate for all 
purposes necessary for the proper carrying out of mining 
operations — such as licences to sink shafts, to build works, 
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to use water, to make spoilbank, to work other mines Beet. 5 
through the mines demised (instroke), and the mines 
demised through other mines (outstroke), to let down the 
surface, etc., such licences to be used in such a way as to do 
as little damage as possible and reasonable compensation 
to be made for any damage done. It may be noted that 
by minerals ” are meant — when the meaning is not 
varied by the context — all substances in the earth which 
have a use and a value of their own independent of and 
separable from the rest of the soil,” and not, as is some- 
times said, substances in the earth which have a marketable 
value {Johnstone v. Crompton and Co., [1899] 2 Oh. 190). 

After the reservation comes the habendum. With Habendum 
regard to the habendum in a lease as compared with the 
habendum in a grant of freehold two things are to be remem- 
bered. In the first place, no technical words are needed Technical 
to mark out the extent of the interest granted. Some- ^StauLn 
times the term is granted to the lessee ‘‘ his executors necessary, 
administrators and assigns,” but these words are altogether 
unnecessary. To create a good term of years all that is 
necessary is to name the lessee himself, and to set out with 
certainty when the term is to begin and to end ; “ for,” as 
Lord Coke says, “ regularly in every lease of yeares the 
term must have a certaine beginning and a certaine end ” 

(Co. Liti^ 45 b). But that is for this purpose regarded as 
certain, which is capable of being made certain before the 
determination of the term {iUd.). Thus a lease for twenty 
years from the date of payment of a certain fine, to be 
paid by the lessee to the lessor, has a sufficiently certain 
beginning since on payment it becomes certain (ibid.). 

And see In re Lander and Bayley s Contract, [m2} 

3 Ch. 41. And a lease for as many years as A. shall 
name is capable of being made certain before the deter- 
mination of the term, but a lease for as many years as A. 
shall live is not capable of being so made certain since the 
number of years A. shall live cannot be ascertained until 
A. is dead and the term is ended {ibi^. ‘‘ And albeit (as 
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Sect. 5. 


Cerm may 
commence 
nfuturo. 


ieddendum 


hath beene said) a lease for years must have a certaine 
beginning and a certaine end, yet the continuance thereof 
may be incertaine for the same may cease and revive 
againe in divers cases (Co. Litt. 46 a). Thus,df A., B. 
and C. are life tenants in succession of Whiteacre, and A. 
and C. joint to grant D. a le^se for twenty-one years, this 
lease will b(i good as long as A. lives, but on his death it 
will not be good as against B., who was no party to it. 
If, however, B. survives A. but dies before C., and before 
the expiration of the term of twenty-one years, the lease 
will revive for the remainder of the term as against C. ; 
and I)., if he had meanwhile been ejected from the land 
by B., can then re-enter. 

The second point to be remembered as to the habendum 
in a lease is that the term demised may be made to 
commence in futuro (see supra^ p. 82). Both this 
characteristic and those already above referred to arose 
from the fact that originally leases for terms of years were 
regarded as conferring no property in the land. They 
were regarded simply as contracts between the lessor and 
lessee, and, like all contracts, they were not within the 
common law rules as to limitation of interests in land. 
They may accordingly be limited to commence at any future 
time quite independently of any subsisting interest, and 
they can also be limited to commence from a past date. 
In practice this latter is usually done when a lessee enters 
at some other period than the usual quarter day. Then 
the lease is limited to commence from the last quarter day, 
and the rent payable on the first quarter day is calculated 
as from the time he actually entered. 

After the habendum comes the reddendum or reservation 
of the rent. That is usually expressed thus : Yielding and 
paying during the said term the yearly rent of £ by 
four equal quarterly payments on the 25th day of March 
the 24th day ot June the 29th day of September and .the 
25th day of December the first quarterly payment to be 
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made” on such of these dates as first arrives after the Sect. 5. 
grant of the lease, and to consist of ” either the whole 
quarter’s rent or such proportion of it as corresponds to 
the portion of the quarter since the lease was granted, and 
the last quarter’s rent is generally made payable at the 
beginning instead of the end of the last quarter. When 
rent is thus made payable In advance it becomes due at 
the beginning of the quarter, and can, if then unpaid, be 
immediately distrained for {London and Westminster Loan 
Co, V. London and North Western Rail. Co., [1893] 

2 Q. B. 49). 

It may be noted that a rent-service cannot be reserved Rent pro- 

out of anything save corporeal hereditaments (a) by any 

person save the King. The reason for this distinction is served only 
7i 1 T j Jill* 1 • 1 on corporeal 

that at common law distress upon the things demised heredita- 

always lay for a rent service, and distress could not be 

levied on incorporeal hereditaments. The King, however, 

can levy distress for a rent reserved, not merely on the 

thing demised but on any land belonging to the lessee 

(Co. Litt. 47 a, Butler’s Note). This brings us to the 

distinction between rents-service, and other rents properly 

and improperly so called. 

A rent-service is a rent arising out of the relation of Kinds of 
tenure (i.A, of landlord and tenant) and nowadays consists 
usually in a money payment. It is called a rent-service 
because it is paid in lieu of the ancient services which 
every tenant had to render his lord. For rent-service the Rent-service 
common law always allowed, in the case of a lease for 
years, an action for debt and a remedy by distress — that 
is, it permitted the landlord, as the Statute of Marlebyidge 

(a) Exceptions : Rent-service could be reserved on a lease of the 
herbage or vesture of the land, and cattle grazing on the land taken 
by distress for the rent ; and on a remainder or reversion where 
distress could be levied after the remainder or reversion fell into 
possession (Co. Litt. 47 a ; 10 Edw. 4, c. 3). 


c. 


u 
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Sect. 6. (52 Hen. 3, oc. 1 — 21) has it, to take “revenge” for 

arrears of rent due to him by entering upon the land and 
seizing any goods or chattels upon it, and holding them as 
security for such arrears. As to the goods privileged from 
distress, see Simpson v. Ilartopp, 1 Sm. L. C. It was not 
till 1689 A.D. that the landlord was permitted to sell such 
goods to realize his rent (2 Will. & M., sess. 1, c. 5). 

When a rent was reserved upon a freehold granted, this 
was a rent-service, but apparently distress was the only 
common law remedy for its recovery, an action for debt — 
which was, as has been said, the other common law mode 
of recovering arrears of rent on a lease for years — ^not 
being applicable (b) (3 Bla. Com. 232) : An action for debt 
now lies under 8 Anne, c. 14, s. 4. Such a rent was 
originally a rent-service, whether the freehold granted 
under the lease was a fee simple or smaller estate. But 
after the passing of the statute Quia Emptores {supra^ 
p. 21) it became impossible to create the relation of lord 
and tenant between the grantor and grantee of a fee simple. 
Accordingly, any rent henceforth reserved on such a grant 
Rent-seck. no longer a rent-service. It was called a rent-seck^ or 

dry rent, because the common law gave no remedy for its 
recovery. If, however, a right to levy distress was expressly 
given in the deed reserving the rent, then the rent was 
Rent charge, called a rent-charge — that is, a rent charged on the land. 

Ultimately the remedy by distress was extended by statute 
(4 Geo, 2, c. 28, s, 5) to all rents reserved on land, and 

(ft) The reason for this distinction seems to be that when rent was 
reserved on a lease for years the obligation was regarded — as the 
whok transaction was — as matter of contract, and, therefore, the 
appropriate subject-matter of an action of contract, while, as the rent 
issued out of the land, the ancient remedy by distress was also 
permitted. When the lease was of a freehold interest the obligation 
—even though expressly reserved in the charter of feoffment — was 
regarded as merely an incident of the freehold estate, and, therefore, 
not appropriate subject-matter for an action based on contract. 
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now by s. 44 of the Conveyancing and Law of Property Sect. 6. 
Act, 1881, the person entitled to an annual sum charged 
on the land or payable out of the income of the land, 
whether, strictly speaking, a rentcharge or not, is entitled 
(unless a contrary intention appears in the instrument 
creating the charge), (1) if itbe annual sum, or any part 
of it, is unpaid for twenty-one days next after the time 
appointed for payment to distrain ; (2) if it is unpaid for 
forty days, to take possession of and hold the land and 
take the income until the arrears are paid, and while in 
possession he shall not be impeachable for waste ; or (3) if 
it is unpaid for a like period he can, by deed, demise the 
land to a trustee, who may by mortgage, sale or demise, 
or other reasonable means, raise and pay the annual sum 
and all arrears and costs. 

Rents reserved on grants in fee simple before the statute Quit*rent8. 
(^?/m Emptores still exist. They are not called quit or 
c/wV/-rents, and are usually of small money value. They 
and rent-charges (except rent-charges reserved on sales or 
leases or building licences or other annual sums issuing 
out of land and not perpetual) may now, at the option 
of the owner of the land, be redeemed at a valuation 
made by the Board of Agriculture (Conveyancing and 
Law of Property Act, 1881, s. 45). 

# 

When annual sums, called rents, are reserved out of Rents 
incorporeal hcireditaments, these are, as a rule, merely ^ncowrSi 
matters of contract between the owner of the incorporeal herodita- 
hereditament and his lessee, and they will not pass with 
the reversion of the incorporeal hereditament, nor on the 
owner’s death intestate, go to his heir (Co. Litt, 4J a). 

But if the incorporeal hereditament on which the rent is 
reserved be granted out of a corporeal hereditament, the 
rent reserved will be regarded as incident to the corporeal 
hereditament, and will pass with it to the purchaser of the 
corporeal hereditament, or to the heir of the owner of it 
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Sect. 5. (Lord Hastings v. North Eastern Rail. Co., [1898] 2 Ch. 
674 ; C. A., [1899] 1 Ch. 656). Thus, if a landowner 
demise a right of way over his land at a rent, the rent is 
incident to his land, just as much as if the lease were not 
of the way merely, but of the land itself (ibid.). 

r 

Names Rent, whether so called properly or improperly, is de- 

rents^ scribed by various names according to the thing it is paid 
for, or the mode in which it is calculated. Thus, it is 
called a ground rent when it represents merely the value 
of the ground, exclusive of the buildings and improve- 
ments on the ground, a^ a rack value when it represents 
the whole value of land and buildings and improvements. 
Again, it is called a penal rent when it represents more 
than the whole value and is conditionally reserved as a 
mode of preventing breaches of covenant by the lessee. 
Again, in mining leases it is called a jlead rent when it 
is a rent which the lessee must pay, whether he works 
the mines or not, and a royalty when it is paid per ton 
on the amount of minerals worked, and an acreage or 
footage rent when it is paid per acre per foot thick of the 
minerals worked. Usually, there are both a dead rent and 
a royalty or acreage rent reserved on a mining lease, with 
a clause that no royalty shall be paid unless more tons of 
minerals are taken than at the royalty fixed would cover 
" the dead rent. In such cases, the dead rent is intended to 
restrain the lessee from rendering the mines unprofitable 
to the lessor by ceasing to work the minerals when he 
thinks proper, and the royalty or acreage rent is reserved 
to secure the lessor an increased rent when more minerals 
are raised than at a proper royalty would cover the dead 
rent.* Usually, when the two rents are reserved, there is 
also an average clause, providing that where in one year 
the royalties on the minerals raised are less than the dead 
rent, no royalties in subsequent years will be payable 
where they exceed the dead rent, until they make up the 
former deficiency. 
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Formerly, there was a notion that when a freeholder Sect. 6. 
granted a lease he must reserve the rent to himself and Regei^ion 
his heirs : if he reserved it merely to himself, or merely to of rent, 
himself and his assigns, it was thought that on his death 
during the term, the rent would determine (Co. Litt. 47 a). 

This view is probably incorrupt, as it has been held that if it 
is reserved to the lessor “ during the said term ” — as it now 
always is — that is sufficient to carry the rent to the heir or 
devisee of the fee on the lessor’s death (Saclieverell v. 

Frogatt^ 2 Saund. 367). And it always was clear 
law that if the rent be reserved generally, as it now 
always is, it will not determine on the lessor’s death 
(Co. Litt. 47 a). 

After the reddendum come the lessee’s covenants^ Lessee’s 
These are divided into two classes ; first, usual covenants 
or covenants which the lessor is entitled to have inserted, 
unless he and the lessee have agreed to omit tliem ; and, 
secondly, covenants not usual, which the lessor is not; 
entitled to have inserted unless he and the lessee have 
agreed to insert them. 

What are usual ” covenants in any particular kind of Usual” 
lease seems to depend on what is the general practice of 
conveyancers in drafting leases of that description, and they 
may vary from time to time if that practice varies {per 
Jessel, M.R., in Hampshire y, Wickens^ 7 Ch. D. 555), 
subject to this limitation, that whatever may be the practice 
of conveyancers, the court will not hold any covenant to 
be “ usual ” in the sense here stated, which in any way 
diminishes the estate which the grantee was to receive {per 
James, L.J., in Hodgkinson v. Crowe, L. R. 10 Ch. 622, 
atp. 624, and see Re Lander a7id Bayley^s Contract, ^1892] 

3 Ch. 41). 

In ordinary leases, usual covenants seem to include at 
present : 

(a.) A covenant to pay the rent reserved in the lease ; 
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Sect. 5. (6.) A covenant to pay rates and taxes upon the 

property demised, with the exception of landlord’s 
property tax, and in the case of agricultural leases, the 
tithe rentcharge. 

(c.) A covenant to keep and deliver up the premises 
in repair. ' 

(d.) A covenant giving the lessor a right to enter at 
intervals upon the premises for the purpose of inspecting 
their state of repair. 


Form of 
** usual ” 
covenants. 


These covenants, when unmodified by express agreement, 
are usually expressed as follows : 


And the lessee hereby covenants with the lessor in 
manner following that is to say That the lessee will pay 
the rent hereby reserved at the time and in the manner 
aforesaid and will also pay all rates taxes duties and 
assessments whatsoever which now are or during the said 
term shall be imposed or assessed upon the said premises 
or the owner in respect of the said premises (except the 
landlord’s property tax) and will at the expiration or 
sooner determination of the said term deliver up the pre- 
mises together with all landlord’s fixtures now or at any 
time hereafter affixed to the said premises in as good 
condition as they are now And also will permit the 
lessor or his agent or agents with workmen and others 
twice or oftener in every year during the said term 
to enter upon the said premises to view the condition 
thereof.’* 


Why express The first three of these covenants relate to duties on the 
desirable. lessee, which would be to a great extent imposed 

upon him without express covenants by the mere acceptance 
of the lease. These covenants are inserted, however, for 
two reasons. In the first place, they give greater definite- 
ness to the obligations arising under the lease. In the 
second place, they bind the lessee personally during the 
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continuance of the term, even though he has assigned Sect. 6. 
the lease to some one else. When an original lessee 
assigns his lease, the assignee becomes liable to the lessor 
on these covenants, but that does not relieve the original 
lessee, who having expressly agreed to do certain things 
during the continuance of ^the term, is liable upon his 
undertaking to do them, whether he still holds the land 
demised or not. The same considerations apply to express 
covenants by the lessor (see infra^ p. Ill), and, accordingly, 
we shall find parties to conveyances, mortgages and settle- 
ments, constantly covenanting to discharge duties which 
the law, without any covenant, imposes upon them. 

First, as to the covenant to pay the rent. As a general Covenant t 
rule, any debt arising under a contract by deed is recover- 
able by the person to whom it is payable, at any time 
within twenty years after the right to payment accrues, or 
after the last payment made in respect of the debt, or the 
last acknowledgment in writing by the debtor. This rule, 
however, does not apply to rent due under a covenant, 
though a covenant is a contract under seal. The period in 
regard to it is, as to establishing the right to the rent itself 
— that is, the right of claiming payment of it in the 
future — ^limited to twelve years (Real Property Limitation 
Act, 1874) ; while as to unpaid arrears of the rent, it is 
limited to six years (Real Property Limitation Act, 1833, 
s. 42). th ese enactments apply to remedies for rent, both 
by distress and action. 

Secondly, as to the covenant to pay rates and taxes, this Covenant 
covenant may vary greatly as to the charges and assess- 
ments included in it. Where the term demised is a long 

jrou 
will 

only ordinary annually recurring rates and taxes, but also 
every possible assessment or imposition made by lawful 
authority upon the premises, or on the lessor as owner of the 
premises in respect of them, during the term. The covenant 


d rent, it is 
include not 


one and the rent reserved is merely a 
customary to draft it in terms which 
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S®ct. 6. given above is so drafted. Where, however, the term is a 
short one or the rent reserved is a rack-rent, the covenant 
is usually drawn so as to make the tenant liable only for 
what are ordinary annually recurring rates and taxes {per 
Channell, J,, in Baylis v. Jiggens^ 79 L. T. 78, at p. 80). 

Owing to the great growth *of charges not properly rates 
or taxes — such as charges for paving and sewering streets 
and sanitary works-some of which are imposed upon 
the owner and not on the tenant, while others are made 
a statutory charge upon the premises, many disputes have 
arisen over the construction of this covenant. To prevent 
these it is necessary that the covenant should be very 
carefully drafted. If it is intended to cover all charges 
during the term, and so to leave to the lessor the whole 
rent reserved clear and certain, subject only to the deduc- 
tion of the property tax, which by law must be paid by 
the landlord, it is necessary to draft the covenant so as to 
apply not merely to “ rates, taxes, and assessments,” but 
also to charges, duties, and other outgoings ” (Bvdd v. 
Marshall, 5 C. P. D. 481 ; Aldridge v. Feme, 17 Q. B. D. 
212), and to extend it not merely to such of these as are 
imposed upon the premises,” but also to those which are 
“imposed on the owner in respect of the premises” 
{Wilkinson v. Collyer, 13 Q. B. D. 1). If the former 
words are used the latter are not absolutely jiecessary 
{Lapworth v. Thompson^ L. R. 3 C. P. 149 ; Brett v. 
Rogers, [1897] 1 Q. B. 525). It is to be, however, remem- 
bered that the court inclines to read all such covenants as 
applying merely to ordinary rates and taxes and not to 
extraordinary charges, like paving expenses, sewering, 
and other permanent improvements ( Wilkinson v. Collyer, 
supra!), more especially when the term granted is a short 
one {Baylis v. Jiggens, supra) ; and, therefore, when it is 
desired to include more than these, no precaution must be 
omitted to secure this object. 
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Thirdly, as to the covenant to keep and leave in repair, 5. 

it has been held that this covenant compels the lessee to Covenant to 
repair, or if necessary, rebuild after the injury or destruc- repair, 
tion of the demised premises by accidental fire (Sharp v. 

Milligan^ 23 Beav. 419), or other inevitable event such as 
tempest or earthquake (Prince Rupert^ s Case^ Paradine v. 

JanCy Aleyu, 26). And accordingly, it is usual to insert 
an exception in the covenant as to damage from fire, 
storm, or tempest. But, as even with this exception, the 
tenant remains liable for the rent while the premises are 
unfit for occupation after a fire (Manchester Bonded Ware^ 
house Co. V. Carr^ 5 C. P. D. 507), a further clause is 
sometimes inserted for the purpose of relieving the lessee 
of obligation to pay the rent during such period. At the 
same time every covenant to repair is to be construed 
with reference to the condition of the buildings at the time 
of the demise. It is true that if thc^ buildings were then 
out of repair, and the lessee covenanted to keep and 
render them back at the end of the term in good repair, 
he is bound first to put them, and then to keep them, in 
substantial repair (Proudfoot v. Ilart^ 25 Q, B. D. 42) ; 
but if the buildings were then, owing to some inherent 
defect unknown to the lessee, in such a state that during 
the continuance of the term they must, to keep them in 
repair, be substantially rebuilt, the covenant to keep in 
repair wilhnot throw an obligation to rebuild upon thel 
lessee (Lister v. Lane^ [1893] 2 Q. B, 212). In the' 
words of Lord Esher, M.R., ‘‘ If a tenant takes a house 
which is of such a kind that by its own inherent nature it 
will, in course of time, fall into a particular condition, the, 
effects of that result are not within the tenant’s covenant' 
to repair. However large the words of the covenant may! 
be, a covenant to repair a house is not a covenant to give! 
a different thing from that which the tenant took when he| 
entered into the covenant. He has to repair that thing! 
which he took ; he is not obliged to make a new and' 
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Sect. 5. given above is so drafted. Where, however, the term is a 
short one or the rent reserved is a rack-rent, the covenant 
is usually drawn so as to make the tenant liable only for 
what are ordinary annually recurring rates and taxes {per 
Channbll, J., in Baylis v. Jiggens^ 79 L. T. 78, at p. 80). 

Owing to the great growth of charges not properly rates 
or taxes — such as charges for paving and sewering streets 
and sanitary works- -some of which are imposed upon 
the owner and not on the tenant, while others are made 
a statutory charge upon the premises, many disputes have 
arisen over the construction of this covenant. To prevent 
these it is necessary that the covenant should be very 
carefully drafted. If it is intended to cover all charges 
during the term, and so to leave to the lessor the whole 
rent reserved clear and certain, subject only to the deduc- 
tion of the property tax, which by law must be paid by 
the landlord, it is necessary to draft the covenant so as to 
apply not merely to “ rates, taxes, and assessments,” but 
also to “ charges, duties, and other outgoings ” {Budd v. 
Marshall^ 5 C. P. D, 481 ; Aldridge v. Ferne^ 17 Q. B. D. 
212), and to extend it not merely to such of these as are 
imposed upon the premises,” but also to those which are 
“imposed on the owner in respect of the premises” 
{Wilkinson v. Collyer, 13 Q. B. D, 1). If the former 
words are used the latter are not absolutely jiecessary 
{Lapworth v. Thompson^ L. R. 3 C. P. 149 ; Brett v. 
Rogers^ [1897] 1 Q. B. 525). It is to be, however, remem- 
bered that the court inclines to read all such covenants as 
applying merely to ordinary rates and taxes and not to 
extraordinary charges, like paving expenses, sewering, 
and other permanent improvements ( Wilkinson v. Collyer^ 
supra), more especially wdien the term granted is a short 
one {Baylis v. Jiggens, supra) ; and, therefore, when it is 
desired to include more than these, no precaution must be 
omitted to secure this object. 
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Thirdly, as to the covenant to keep and leave in repair, Sect. 6. 
it has been held that this covenant compels the lessee to covenant to 
repair, or if necessary, rebuild after the injury or destruc- repair, 
tion of the demised premises by accidental fire (Sharp v. 

Milligan^ 23 Beav. 419), or other inevitable event such as 
tempest or earthquake (Prince Ruperts Case^ Paradine v. 

Jane^ Aleyn, 26). And accordingly, it is usual to insert 
an exception in the covenant as to damage from fire, 
storm, or tempest. But, as even with this exception, the 
tenant remains liable for the rent while the premises are 
unfit for occupation after a fire (Manchester Bonded Ware-- 
house Co. V. Carr^ 5 C. P. D. 507), a further clause is 
sometimes inserted for the purpose of relieving the lessee 
of obligation to pay the rent during such period. At the 
same time every covenant to repair is to be construed 
with reference to the condition of the buildings at the time 
of the demise. It is true that if the buildings were then 
out of repair, and the lessee covenanted to keep and 
render them back at the end of the term in good repair, 
he is bound first to put them, and then to keep them, in 
substantial repair (Proudfoot v. liart^ 25 Q. B. D. 42) ; 
but if the buildings were then, owing to some inherent 
defect unknown to the lessee, in such a state that during 
the continuance of the term they must, to keep them in 
repair, be substantially rebuilt, the covenant to keep in 
repair will* not throw an obligation to rebuild upon the; 
lessee (Lister v. Lane^ [1893] 2 Q. B. 212). In the 
words of Lord Esher, M.R., “ If a tenant takes a house 
which is of such a kind that by its own inherent nature it 
will, in course of time, fall into a particular condition, the 
effects of that result are not within the tenant’s covenant' 
to repair. However large the words of the covenant may; 
be, a covenant to repair a house is not a covenant to give! 
a different thing from that which the tenant took when he; 
entered into the covenant. He has to repair that thing: 
which he took ; he is not obliged to make a new and- 
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Sect. 5. diflferent thing, and moreover the result of the nature and 
condition of the house itself, the result of time upon that 
state of things, is not a breach of the covenant to repair ” 
{ihid»^ at p. 216 ). 

Covenant for The last of the usual covenants is the covenant per- 
mspection. lessor or his agents to enter and inspect the 

premises during the term. It is intended merely as a 
corollary to the covenant to repair. 

Modifications It seldom happens that a lease contains no other covenants 
covenants, than those which the law regards as “ usual.” There are 
in nearly every demise where the letting is more than a 
letting from year to year, a number of covenants intro- 
duced by agreement between lessor and lessee ; and the 
usual ” covenants are, in the same way, often greatly 
modified. The commonest of these are modifications in 
connection with the question of repairs, and the mode of 
using the demised premises. 

Thus, in connection with repairs the covenant to deliver 
up in repair is not unfrequently modified by adding to it 
the exception, “ reasonable wear and tear excepted.” The 
effect of this is practically to render the lessee liable 
merely for voluntary waste, for which he would be liable 
without the covenant. On the other hand, it is often 
strengthened by having the repairs which are ^x) be done 
during the term specifically set out. Thus, in leases of 
dwelling-houses, it is very usual to covenant that the 
lessee shall once in every three years paint all the outside 
wood and iron work, and every seven years paint all the 
inside wood or iron work usually painted. In the same 
way there often is a covenant for the lessee to insure in a 
certain amount all the premises which might be destroyed 
by fire, and if they are so destroyed, to expend the policy 
money in rebuilding them within a given time. Again, 
in agricultural leases there are often covenants against 
voluntary waste of certain kinds — such as ploughing up 
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meadowland — and covenants as to the course of farming Sect. 5. 
to be followed, and the consumption of hay and straw on 
the premises. In leases of public houses there frequently 
are covenants not to do any act which would imperil the 
re-grant of the licence, and in future there will, no doubt, 
usually be a covenant not to surrender it {Lacon v. Lacehy^ 

[1897] W.N. 46^(3)). 


In the same way what are known as ‘‘restrictive” 
covenants are commonly introduced in leases of all kinds.! 
Thus, in building leases, where a large building estate is 
being developed, there are almost invariably covenants notl 
to build houses of other than a given kind described in the! 
lease ; in leases of better class dwelling-houses, covenantsj 
not to use the house as a shop, lodging house, or businessi 
place, and in leases of shops, not to carry on particular' 
trades, etc., etc. 


Restrictive 

covenants. 


A covenant which is constantly inserted in leases of Covenant no1 
dwelling-houses, farms, public-houses, and other premises ^ 
where the character of the tenant is a matter of importance 
in other respects than merely as a guaranty that the rent 
shall be paid, is a covenant against assignment without the 
licence of the lessor. It usually is expressed thus : “ And 
the lessee also covenants with the lessor that he will not, 
without thq previous licence in writing of the lessor, assign, 
underlet, or part with the possession of the premises 
hereby demised, but such licence shall not be unreasonably 
or arbitrarily withheld to an assignment or subletting of 
the said premises to a respectable and responsible person.” 

Under such a covenant as this, before assigning or under- 
letting, the lessee must apply for the lessor’s consent. If he 
assigns without so applying, then no matter how reason- 
able the assignment may have been, there is a breach of i 
the covenant {Barrow v. Isaacs, [1891] 1 Q. B. 417). If, 
however, after applying for the consent it is unreasonably ' 
refused, then the lessee may assign without breach ( Treloar , 
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Sect. 5 V. Bigge^ L. E. 9 Ex. 151), If, however, the covenant 
contains no qualification limiting the right of the lessor to 
refuse his licence, no assignment is good without it (jMd), 
It may be doubted whether the last words of the covenant 
as above given (“ to a respectable and responsible person ”) 
serve any useful purpose. If the person to whom the 
intended assignment was to be made was not respectable 
and responsible it certainly could not be contended that 
the refusal of the lessor to consent to the assignment of 
the lease to him was arbitrary or unreasonable. On the 
other hand, the presence of the words suggests that in 
every case where the person is respectable and responsible 
a refusal to consent to an assignment to him must be 
unreasonable. This, however, is wrong. There may be, 
and not infrequently there are, other grounds than the 
want of respectability or responsibility which would make 
such a refusal far from unreasonable (see Harrison v. The 
Corporation of Barrow~in~Fur)iess^ 63 L. T, 834). 

Where the consent of the lessor is required it is the duty 
of the assignor of the lease to procure it. If he refuses or 
wilfully neglects to do so he will render himself liable to 
an action for damages at the suit of the intended assignee. 
8uch damages will not be limited merely to return of the 
deposit iind expenses (as is the case where the vendor of 
property fails through no fault of his own tq make title 
{Bain v. Fothergill^ L. R. 7 H. L. 158), but will include 
all loss the intended assignee sustained by the failure of 
the assignor to obtain consent {Hay v. Singleton^ [1899] 
2 Ch, 320). 

By s. 3 of the Conveyancing and Law of Property Act, 
1893 (55 & 56 Viet. c. 13), in the case of such a covenant 
as this, unless there is an expressed provision to the con- 
trary, the lessor is not to be entitled to any fine or 
payment for giving his consent ; but this does not forbid 
his claiming payment of any legal or other expense 
incurred in relation to such licence or consent. 
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It may be added that a coveuant such as is given above Sect. 5. 
is not broken by the lease being taken in execution or 
vesting the lessee’s trustee in bankruptcy, and accord- 
ingly the covenant is sometimes so worded as to cause 
forfeiture on either of these events. 

Usually, all the covenants of the lessee are enforced Proviso for 
by a general proviso for re-entry by the lessor on the 
land demised on breach of any one of them. This covenant, 
proviso comes after the lessee’s covenants, and usually 
runs as follows : 

Provided always and it is hereby declared and agreed 
that if the said yearly rent of £ or any part thereof 
shall bo in arrear for the space of twenty-one days next 
after any of the days whereon the same ought to be paid 
as aforesaid whether the same shall or shall not have 
been legally demanded, or if there shall be any breach or 
non-observance of any of the lessee’s covenants herein- 
before contained then and in any of the said cases it 
shall be lawful for the lessor at any time thereafter into 
and upon the said demised premises or any part thereof 
in the name of the whole to re-enter and the same to 
have again repossess and enjoy as in his former estate.” 

As has been said, this general proviso of re-entry is General 
commonly ^inserted in leases. But it is not a proviso ^ 

which a lessor on an open contract is entitled to have a “usual” 
inserted. All such a lessor is entitled to is a proviso 
extending merely to default in the payment of rent 
{Hodghinson v. Croice^ L. R. 10 Ch. App. 622). But this 
general proviso of re-entry being now not so objectionable 
as it was before the Courts obtained their present large 
powers of giving relief, is not very often objected Ito by 
lessees, though sometimes even now it may work great in- 
justice by depriving a lessee of a valuable property merely 
because of an inadvertent omission to ask for a licence to 
assign where, had such licence been asked for, it could not 
have been refused (see Harrow? v. Isaacs^ [1891] 1 Q. B. 417). 
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8e^6 V. Bigge^ L. R. 9 Ex. 151). If, however, the covenant 
contains no qualification limiting the right of the lessor to 
refuse his licence, no assignment is good without it (ibid). 
It may be doubted whether the last words of the covenant 
as above given (“ to a respectable and responsible person 
serve any useful purpose. ^ If the person to whom the 
intended assignment was to be made was not respectable 
and responsible it certainly could not be contended that 
the refusal of the lessor to consent to the assignment of 
the lease to him was arbitrary or unreasonable. On the 
other hand, the presence of the words suggests that in 
every case where the person is respectable and responsible 
a refusal to consent to an assignment to him must be 
unreasonable. This, however, is wrong. There may be, 
and not infrequently there are, other grounds than the 
want of respectability or responsibility which would make 
such a refusal far from unreasonable (see Harrison v. The 
Corporation of Barrow-in-Furmss^ 63 L. T. 834). 

Where the consent of the lessor is required it is the duty 
of the assignor of the lease to procure it. If he refuses or 
wilfully neglects to do so he will render himself liable to 
an action for damages at the suit of the intended assignee. 
Such damages will not be limited merely to return of the 
deposit and expenses (as is the case where the vendor of 
pro])erty fails through no fault of his own tq make title 
i^Bain v. Fothergill^ L. R. 7 H. L. 158), but will include 
all loss the intended assignee sustained by the failure of 
the assignor to obtain consent {Day v. Singleton^ [1899] 
2 Ch. 320). 

By s. 3 of the Conveyancing and Law of Property Act, 
1892 (55 & 56 Viet. c. 13), in the case of such a covenant 
as this, unless there is an expressed provision to the con- 
jtrary, the lessor is not to be entitled to any fine or 
payment for giving his consent ; but this does not forbid 
his claiming payment of any legal or other expense 
incurred in relation to such licence or consent. 
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It may be added that a covenant such as is given above Sect. 5. 
is not broken by the lease being taken in execution or 
vesting the lessee’s trustee in bankruptcy, and accord- 
ingly the covenant is sometimes so worded as to cause 
forfeiture on either of these events. 

Usually, all the covenants of the lessee are enforced Proviso for 
by a general proviso for re-entry by the lessor on the 
land demised on breach of any one of them. This covenant, 
proviso comes after the lessee’s covenants, and usually 
runs as follows : 

<< Provided always and it is hereby declared and agreed 
that if the said yearly rent of £ or any part thereof 
shall be in arrear for the space of twenty-one days next 
after any of the days whereon the same ought to be paid 
as aforesaid whether the same shall or shall not have 
been legally demanded, or if there shall be any breach or 
non-observance of any of the lessee's covenants herein- 
before contained then and in any of the said cases it 
shall be lawful for the lessor at any time thereafter into 
and upon the said demised premises or any part thereof 
in the name of the whole to re-enter and the same to 
have again repossess and enjoy as in his former estate.” 


As has been said, this general proviso of re-entry is General 
commonly ^inserted in leases. But it is not a proviso 
which a lessor on an open contract is entitled to have a “usual” 
inserted. All such a lessor is entitled to is a proviso 
extending merely to default in the payment of rent 
{Hodghinson v. Croice, L. R. 10 Ch. App. 622). But this 
general proviso of re-entry being now not so objectionable 
as it was before the Courts obtained their present large 
powers of giving relief, is not very often objected <b by 
lessees, though sometimes even now it may work great in- 
justice by depriving a lessee of a valuable property merely 
because of an inadvertent omission to ask for a licence to 
assign where, had such licence been asked for, it could not 
have been refused Barrow v. Isaacs^ [1891] 1 Q.B.417). 
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Sect. 5. 

Belief 

against 

forfeiture. 


The law as to relief against forfeiture is now contained, 
as far as forfeiture for non-payment of rent is concerned, 
in s. 210 and 212 of the Common Law Procedure Act, 

^ rK ^ ^ -TT’* 1 n P i1 

torreiture tor the 

breach of other covenants is concerned, in s. 14 of the Con- 
veyancing and Law of Propjsrty Act, 1881, and ss. 2 and 4 
of the Conveyancing and Law of Property Act, 1892. 


As far as forfeiture for non-payment of rent is con- 
j cerned, by s. 212 of the Common Law Procedure Act, 
i 1852, a tenant against whom an action of ejectment is 
pending for non-payment of rent may put an end to all 
proceedings in such action by paying all arrears of rent 
and all costs, and by s. 210 he is to be relieved if 
within six months after judgment in such an action he 
pays all arrears of rent, costs, and damages suffered by the 
landlord through his default. 


As to forfeiture for breach of any other covenant, 
s. 14 of the Conveyancing and Law of Property Act, 
1881, provides that a right of forfeiture shall not be 
! enforceable by action or otherwise imless and until the 
landlord has served a notice on the tenant requiring 
the breach to be remedied, if capable of remedy, and in 
any case for compensation in money, and the lessee fails 
within a reasonable time to remedy the breach, if it is 
capable of remedy, and to make reasonable compensation 
in money to the satisfaction of the lessor for the breach 
(sub-s. (1) ). This makes the issue • of this notice a 
condition precedent to action, but even if notice bo served 
and on the tenant’s failure to obey the notice, action duly 
brought, yet at trial the court may still grant relief 
on such terms as it may think just (sub-s. (6)). But 
if relief be not sought and obtained then and judgment 
for possession be given for the lessor, the lessee cannot 
afterwards apply for relief [Rogers v. Rice^ [1892] 2 Ch. 
170). 
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Section 14 applies to leases made before as well aa Sect. 5. 
after the passing of the Act (sub-s. (9)), but it does not ^ 

apply to covenants against assignments subletting ^ 
conditions of forfeiture on the bankruptcy of the lessee, or 
the taking of the lease in execution, or in the case of 
mining leases, to conditions to permit the lessor to inspect^ 
books, weighing machines, etc., and the mine orj 
workings (sub-s. (6) ). As regards, however, conditions o^ 
forfeiture on bankruptcy or seizure in execution, further^ or execution, 
provision is made by s. 2 of the Conveyancing and Law 
of Property Act, 1892, by which it is provided that 
forfeiture under such conditions shall not take place till| 
one year after the bankruptcy or execution, and shall take* 
place then only if the lease has not been sold (sub-s. (2) ),, 
but this enactment is not to apply to leases of (a) agri^ 
cultural or pastoral land, (b) mines or minerals, (c) publicr 
houses or beer-shops, (d) furnished houses, (e) any other! 
property where the personal qualification of the tenant is 
of importance for the preservation of the value or character 
of the property, or on the ground of neighbourhood to the 
lessor or to any person holding under him (sub-s. (3)). 


The Conveyancing and Law of Property Act, 1892, 
further extends the provisions as to relief against forfeiture 
to under-lessees of lessees who have committed breach of 
covenant (». 5). And under these provisions under-lessees 
may sometimes obtain relief where the lessee himself could 
not {Imray v. Oakshette^ [1897] 2 Q. B. 218). 


After the lessee’s covenants follow the covenants on the Lessor’ 
part of the lessor. These seldom are numerous, except 
where the property demised is building ground or a flat, or 
other property where special circumstances impose special 
obligations on the lessor. In building leases the most usual 
covenants on the lessor's part are covenants inserted to secure 
the due carrying out of the building scheme, subject to 
which the building ground is demised. These consist 
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Sect. 5. 


Covenant for 
quiet enjoy- 
ment. 


usually in covenants binding the lessor not to demise any of 
the adjoining land included in the scheme, except subject 
to covenants similar to those entered into by the lessee. 
Such covenants are useful to prevent disputes, but if the 
lessee entered into the covenants in his lease on the under- 
standing that the scheme was to be carried out, the land- 
lord would be bound not to change or abandon it without 
any express covenant to that effect {Davis v. Leicester 
Corporation^ [1894] 2 Ch. 208), unless the stipulations in 
the building scheme were simply to build a certain 
character of houses without any provisions to ensure their 
maintenance in that character, when no restrictive 
covenants on the lessor’s part will be implied by the court 
{Holford V. Urban District Council^ [1898] 2 Ch. 240). 
There are frequently also, in building leases, covenants by 
the lessor restricting the nature of the trades that may be 
carried on on the adjoining land belonging to him. 


After these covenants come the covenant for quiet 
enjoyment. As has already been said {supra, p. 93), the 
word “demise,” which is now used as the apt word for 
granting a lease, itself implies not merely a covenant for 
quiet enjoyment, but also an absolute covenant for title. 
Both of these covenants, however, are at once so wide and 
so narrow that they are satisfactory neither to^ the lessor 
nor the lessee. Accordingly, it is now the invariable 
practice to insert an express covenant for quiet enjoyment. 
This usually is something in this form : 

“ And the lessor hereby covenants with the lessee that 
the lessee paying the rent hereby reserved and performing 
and observing the covenants and conditions herein 
contained and on his part to be performed and observed 
shall and may peaceably and quietly possess and enjoy 
the said premises hereby demised during the said term 
without any lawful interruption from or by the lessor or 
any person rightfully claiming from or under him.” 
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This covenant, unlike an implied covenant, is qualified — 
not absolute (see supra, p. 68). On the principle that 
what is express excludes what is implied, the insertion of it 
excludes the covenant the law would otherwise imply from 
the use of the word “ demise.” Where no express covenant 
is inserted — as where the lessor is a mortgagee or trustee 
only of the property demised and declines to take any 
liability under such a covenant — it is usual, in order to 
exclude the covenants implied by the wwd “demise” to 
insert after that word “ by way of assurance only, and not of 
covenant or w^arranty.” As between an ordinary lessor and 
lessee, the express covenant for quiet enjoyment is a usual 
covenant, and so either party can insist on its insertion 
upon an open contract for a lease ; but it is doubtful 
wdiether the lessee can call for its insertion where the 
lessor is a trustee or mortgagee (see Worley v. Frampton, 

5 Hare, 560). 

Usually the only matters inserted after the lessor’s Matters 
covenant for quiet enjoyment are (1) a condition enabling oove^'nt 
the tenant to determine the lease at some time or times 
before the expiration of the whole term for which it is 
granted ; (2) a covenant on the lessor’s part for renewal 
on the lessee giving a certain period’s notice of his desire 
to renew before the end of the term ; (3) a definition clause 
as to the meanings of the terms “ lessor ” and “ lessee ” 
throughout the lease. All these, of course, do not occur 
in every lease, and when they do occur, the first two of 
them not infrequently are placed before the covenant for 
quiet enjoyment. 

The first of these provisoes or conditions usually oqcurs Conditions 

in leases of dwelling-houses for terms of twenty-one years, determinin 
It runs much in this way : le^ise. 

“ Provided always and it is hereby agreed and declared 

that if the lessee shall be desirous of determining the 
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Sect. 5. said term hereby granted at the end of the first seven or 
fourteen years thereof and of such desire shall give to 
the lessor by leaving at his usual or last known place of 
abode in England notice in writing six calendar months 
next before the expiration of such seven or fourteen 
years and shall pay the rent hereby reserved and perform 
and observe all and singular the covenants by the lessee 
herein contained up to the expiration of such seven or 
fourteen years then and in such case at the end of such 
seven or fourteen years respectively the term hereby 
granted shall absolutely determine.*’ 


In order that a notice may be effectual to determine a 
lease under such a proviso it must amount to an absolute 
and unambiguous statement that the lessee desires to 
determine the lease. At one time it was apparently 
thought that however clear the intention to determine 
was, if the intention was stated as merely an alternative 
to the obtaining of some concession by the lessee, the 
notice would be insufficient (see Lord Mansfield, C.J., 
in Doe v. Jackson^ Dough 175). This can hardly be said 
to be the law now. If there is a clear intention expressed 
to determine the lease with an intimation that that inten- 
tion will be changed if certain requests are granted, this 
alternative suggestion will not render the notice insufficient 
{Bwy V. Thompson^ [1895] 2 Q. B. 696). 


Covenant lo 
ronew. 


Covenants for renewal occur now most commonly in 
leases granted by copyholders. The general custom as to 
copyholds is that a copyholder cannot, without the consent 
of the lord of the manor, grant a lease for more than a 
■ year. This custom is modified in some manors by a 
special custom that enables copyholders to lease for 
twenty-one years ; but, generally speaking, leases for 
this period are the longest which can be granted even with 
the lord’s licence. But while leases for a year without, 
and for twenty-one years with, the lord’s licence are the 
largest which can be granted without causing forfeiture 
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of the copyholder’s interest, yet there is no objection to a Sect, 5. 
lease for one of these terms containing a covenant for 
renewal subject or not, as the case may require, to the 
grant of the lord’s licence. These covenants for renewal 
are always made subject to the condition attached to the 
lessee’s right to determine — njimely, that before the right 
to renew arises, all the rent shall be paid and all the 
covenants and conditions in the lease performed and 
observed. 

Leases for lives renewable were once pretty common, 
but they are now seldom met with, except sometimes 
in connection with ecclesiastical or corporate property. 

The third of the matters mentioned as following the Interprcta- 
covenant for quiet enjoyment is the clause to interpret 
the expressions “ lessor ” and “ lessee.” It usually runs 
thus : 


** And it is hereby declared that where the context 
allows the expressions ‘ the lessor ' and ‘ the lessee * used 
in these presents include respectively besides the afore- 
said and the aforesaid their respective heirs 

executors administrators and assigns.” 


The objcgt of this clause is to prevent the neccssity~if 
any such necessity exists — of repeating over and over 
again in connection with each covenant that the lessee 
covenants for “ himself, his executors, administrators and 
assigns, and that the lessor covenants for himself, his 
heirs and assigns.” The necessity for these words h not 
very clear in many cases, as, of course, a covenant always 
binds the covenantor’s executors and administrators, and 
usually also his heirs and assigns. However, in order to 
ensure that the covenants referring to things which are 
not iti esse on the land at the date of the lease, but which, 
when they come in esse^ will be on the land, shall run with 

I 2 
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Sect. 5. 


Testiinoiiiuin 

clause. 


Execution 
in duplicate 


the land — that is, bind not merely the lessee but hi& 
assigns — it is necessary that the lessee should expressly 
covenant for himself and his assigns (^Spenc€r\H Case^ 
5 Rep. 16 ; 1 Sm. L. C. 72). To prevent oversight in 
such cases it is well to have a general clause such as that 
above given. 

Sometimes this clause is put not at the end of the lease 
but at the beginning. This, perhaps, is the best practice.. 
Then it is put in the parties in this way : 

‘ of, etc. (hereinafter called the lessor which 

expression shall include his heirs and assigns) of the one 
part and (hereinafter called the lessee which expres- 

sion shall include his executors administrators and assigns 
where the context so admits) of the other part.’' 

After the interpretation clause — if it is not put in tlie 
parties — comes the tedimonimn clause, which is identical 
with that used in the case of grants of freehold {supraj 

p. 88). 

It is the usual practice to execute leases in duplicate, the 
lessor executing the original which is delivered to the 
lessee, and the lessee the counterpart which is delivered to 
the lessor. AVhen this is done the cost of preparing the 
original is borne by the lessee and the cost of preparing 
the counterpart by the lessor, but both are prepared by 
the lessor’s solicitors. The question of costs is, however, 
largely ruled by local custom. 
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Assignments of leases may be dealt with very briefly. 
As far IIS the form is concerned they differ markedly from 
deeds of ^rant and leases in one respect only. The parcels 
are usually put not in the operative part but in the recitals. 
The lease intended to lie assigned is r(‘cited, and in the 
recital the })arcels comprised in it are fully set out as they 
u})pear in the lease itself. These recitals usually run in 
this way : 

“ Whereas by an indenture of lease dated and 

made between All those messuages or dwelling- 
houses situate, etc. \^paYcels\ with their appurtenances 
were demised unto the said [lessee] or his predecessors in 
title his executors administrators and assigns from the 
day of for the term of years subject 

to the payment of the rent thereby reserved and the 
performance and observance of the covenants by the 
lessee and the conditions therein contained.” 

Then, if the original lessee is not the assignor, the 
devolution of the lease to the assignor is traced. This is 
often done very shortly indeed as — 

‘‘ And whereas by virtue of divers mesne assurances 
acts in the law and events and ultimately by an indenture 
dated and made between on the one part and 
[assignor] on the other part the premises comprised in the 
:said indenture of lease have become absolutely vested in 


Form of 
assignment. 
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the said [assignor] for all the residue of the said term of 
years subject to the rent reserved by and covenants 
and conditions contained in the said lease.” 

Then follows a recital of the agreement to assign as in 
a purcliase deed, and the consideration. If no money 
consideration is given for the lease — as when it is held at 
a rack-rent — the consideration is stated to be ‘‘in con- 
sid(Tation of the covenants by the [assignee] hereinafter 
contained.” 

Henceforth the instrument runs like an ordinary grant 
of freeholds. The character in which the assignor conveys 
— whether as “ beneficial owner ” or as “ trustee ” or as 
“ mortgagee,” or as “ personal representatives ” — is duly 
s(*t forth, th(^ parcels are set out by reference to the 
recital — the messuages or dwelling-houses comprised in 
and demised by the said recited indenture of lease” — 
the hahembnn follows, and then come the covenants and 
conditions and testimonium clause. 

by Wliei'c the premises assigned are all those contained in 

the original lease, usually the only covenant entered into 

by the assignee is one to indemnify the assignor against 

liability under the covenant and conditions in the lease. 

This runs in this wav : 

•/ 

‘‘And the said [assignee] hereby covenants with the 
[assignor] that the said [assignee] his executors adminis- 
trators or assigns will henceforth during the continuance 
of the said term pay the rent reserved by and perform 
and observe the covenants and conditions contained in 
the said lease and will at all times keep the said [assignor] 
hisi executors administrators and assigns effectually in- 
demnified against all actions and proceedings expenses 
claims demands and liability whatsoever by reason of the 
non-payment of the said rent or any part thereof or the 
breach non-performance or non-observance of the said 
covenants or conditions or any of them.’* 
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This covenant is a “usual” covenant in an assignment Sect. 6. 
in every case where the assignor remains after assign- ^ 
ment under any liability under the covenants or conditions indemnify 
of the lease (1 Dart, V. & P. 629). He will remain 
liable on the covenants and conditions contained in the ^^^venant. 


lease during the whole continuance of the term if he is the 
original lessee, no matter how often the term may be 
assigned. If he is an assignee himself, his liability under 
the lease ceases on his assignment of it ; but he will still 
be entitled to have, this covenant of indemnity inserted 
where he himself gave any such covenant to the assignor 
when he acquired the lease. It would seem that without 
the covenant, every assignor, whether original or mesne, is 
entitled to be indemnified by his immediate assignee for 
any damage he may suffer through a failure to pay rent or 
a breach of covenant after the assignment, whether such 
damage arose from the act or default of the immediate 
assignee or of some subsequent assignee (^Moule v. Garrett^ 
L. 11. 7 Ex. 101). In this way, if the original lessee is 
held liable on his covenants, he can obtain indemnity from 
his immediate assignee, that assignee from his assignee, 
and so on, till the assignee through whose act or default 
the damage arose is made liable. This circle, however, 
may become broken through the bankruptcy or dis- 
appearance of an intermediate link. In such cases, if 
there is •inserted a covenant to indemnify — as there 
always should be in each assignment — it may sometimes 
prove very useful (see In re Perkins^ Poyser v. Beyfus^ 
[1898] 2 Ch. 182). 


The covenant given above, applies only to assignments Covenaj 
where the whole property comprised in the original hiasc po^rt 
is assigned. Where part only is assigned, if the jTart is ^ 
small, the assignment is made by way of under-lease for 
the full residue of the term, less a day ; if the part is sub- 
stantial, by ordinary assignment. In the case of the 
under-lease, it is the under-lessor who covenants to pay the 
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rent and perform the covenants of the head lease, while, 
of course, the under-lessee covenants to pay the rent and 
perform the covenants in the under-lease. These latter 
usually correspond to the covenants in the head lease, as far 
as those relate to the part of the premises assigned. In the 
case of the assignment of part of the premises, the assignor 
and assignee covenant mutually to pay their share of the 
rent reserved by, and to perform the covenants contained 
in, the head lease, as far as these relate to the parts of the 
premises retained and assigned respectively, and each gives 
the other a power of distress over his part of the premises 
in case he causes the other damage by breach of this 
covenant. 


AssignijitDts As as the law relating to assignments of leases is con- 
are within 1 1 1 • . 1 * ” ^ 

8. 7 of cerned, the chief difference between an assignment of a lease 

Comeyancing grant of a lease de nom^ is that the latter is not, while 

the former is, a conveyance within s. 7 of the C>onveyancing 

Act. Accordingly, by the use of the words as “ beneficial 

owner,” as “trustee,” etc., the covenants implied under 

similar circumstances in conveyances of pure realty will 

he implied in assignments of leaseholds {s.u})ra^ p. 70), 

with the addition where the assignor conveys for valuable 

consideration and as a benc'ficial owner, of a covenant 


for the validity of the lease assigned (s. 7 (B). This 
covenant, like all those implied by the Conveyancing 
Act, is confined to the acts and omissions of the assignor 
and those from whom he derives title otherwise than by 
purchase for value, and purchase for value hero does not 
include a conveyance in consideration of marriage. 
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A SETTLEMENT is, u.s liiis ulreudj boon pointed out What is 
{supniy p. 50), an assuranco of an estato or interest nieiit.” 
in land among different persons by way of succession 
(see s. 2 (1) Settled Land Act, 1882). According to 
this definition some dealings with pro[»orty which^ are 
popularly called settlements, such as a conveyance of 
land to trustees in trust for a married woman for life 


for her separate use, and then to such objects in fee as 
she shall by deed or will appoint and in default of 
appointment to her right heirs, would not bo settlements 
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Interests in 
expectancy 


RuIoh of 
limitation 
of uucl) 
intcjcsts. 


History ol 
such rules. 


(at any rate, within the Settled Land Acts), because the 
estate is vested in trustees, not in trust for different 
persons taking in succession, but in trust for one person 
taking different interests in succession (In re Pocock and 
Prankerd^s Contract^ [1896] 1 Ch. 302), though in such a 
case the married woman might have the same powers as 
a tenant for life under the Settled Land Acts, 1882 to 
1890, by virtue of s. 58 (1) (ix.) of the Act of 1882 (ibid,'). 

Where property is assured among different persons in 
succession it is clear that all the persons taking interests 
under the assurance, save the one who takes the first 
interest, must, in the nature of things, take interests in 
exjiectancy. Accordingly, in order to draft a settlement 
ol‘ realty, or even to understand such an instrument, we 
must know something of the rules relating to the limita- 
tion of estates in expectancy. These rules were once, and 
are to a great extent still, “ the heart strings ” of convey- 
ancing, as Lord CbKE says the rules of pleading are of 
the common law (see })reface to Co. Litt.). The Legislature 
has in recent years done much, not to simplify them, but, 
by modifying their operation, to dispense with the necessity 
of many ingenious devices for preventing the defeat, either 
by the act of persons taking interests in possession or by 
the operation of the law itself, of the estates limited under 
them. 

The rules of limitation, as they now exist, are incom- 
prehensible without a knowledge of their history. That 
history may shortly be divided into three stages. The 
first stage is the period when both the legal and the 
equitable estate in land was subject strictly to the old 
common law rules of limitation ; the second, when the 
equitable estate could be separated from the legal estate 
and while the old common law rules of limitation applied 
strictly to the legal estate, the equitable estate could be 
limited according to the equitable rules of limitation ; the 
third, when both the legal and equitable estate could. 
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subject to certain qualifications, be limited according to Sect. 1. 
the equitable rules of limitation. Recent legislation 
might even be said to have created a fourth stage b)’ 
abolishing the qualifications referred to, though this would 
perhaps be incorrect since the qualifications abolished 
refer rather to the incidents attached to the estates in 
expectancy when limited than to the rules of limitation 
themselves. 

Taking the first period above mentioned, the old Common 

^ ^ lllW VUIGS* 

common law rules of limitation are not now of the 
same importance as they once were, not because they 
have been repealed, but because they have been super- 
seded : in practice no interest in expectancy is now 
created by a common law limitation, and in those cases 
where an estate in expectancy, though created by way of 
use, was nevertheless treated as if created by a common 
law limitation, recent legislation has practically nullified 
this treatment by robbing it of its effect (see infra^ pp. RW, 

140). At the same time the old common law rules still 
have effect in cases where blundering conveyancers give 
them an opportunity to operate, and a knowledge of them 
is necessary to recognise such cases, and also to investigate 
titles going back, as most titles do, to times when their 
operation was more frequent than now ; and besides this, 
as has alr^dy been intimated, to understand the rules now 
observed it is necessary to understand the rules once 
prevailing. We shall, therefore, deal shortly with these 
old rules, and the principles of the law of property in land 
which gave them being and which are still the foundation 
of that law. 

Now the first 
limitation w'as th 

principle that an estate of fee simple is, in the words of 
Lord Coke, the most highest and absolute estate that a 
man can have ” (Co. Litt. 4 a). In other words, a fee 
simple was the absolute ownership of the land as far as 


principle which gave birth to a rflle of 1)) 
t old familiar friend of law students, the abHolutc 
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S ect. 1 . a subject could have absolute ownership. The grant, 
accordingly, of a fee simple by one subject to another 
exhausted all the ownership in the land which the grantor 
possessed. All that remained after the grant was a right 
of reverter. This right of reverter was not an estate, or 
even an interest, of any kinil in the land granted : it was 
a mere incident of the tenure created between the grantor 
and the grantee by the grant ; and when the statute Quia 
Emptores enacted that future grants in fee simple were 
not to create tenure between the grantor and grantee, the 
right of reverter itself ceased (see snpra^ p. 21). That 
statute enacted that a grantee in fee simple should hold as 
tenant, not of his grantor, but of his grantor’s lord. 
Accordingly, if the grantor himself had held of a lord who 
was a subject — or mesne lord — the grantee held from this 
imvsne lord, but if the grantor had held from no mesne lord 
the grantee held from the sovereign or lo7*d paramount. As 
mesne lords are now not very ])leiitiful, the presumption is 
that every grantee in fee simple holds of the sovereign until 
the contrary is shown, and so now the only point in which 
ownership in fee simple is less than absolute or allodial 
ownership is this — that on the owner’s death without heirs 
and intestate, his estate will revert or, as it is called, 
escheat to the ( Vown. If it were allodial it would probably 
do the same as goods in which the ownership is absolute 
do in effect, though the (Vown claims them not*by escheat 
but as bona vacantia. For ordinary pur])oses, therefore, 
we may, without danger of being led into any serious 
mistake, assume that an owner in fee simple in possession 
is an absolute owner (a). 


(a) As some real property law^^ers entertain the notion that tenure 
as l)etween sovereign and subject, and as between landlord and 
tenant, is, at this time of day, the basis of the law of real property, 
j^erhaps it may be as well to point out : (1) Even in Coke’s time 
the distinction between allodial and feudal ownership was not 
theoretically — though then, no doubt, it was practically — of much 
importance. For instance, an exchange of land could only take place 
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Now the common law, recognising this, logically Sect 1 
observed it in laying down rules for the limitation of Therefore 
estates in land, by holding that no estate could he limited 
to follow a fee simple. This is the first common law rule after it. 
of limitation of estates in expectancy. 

The second principle which gave birth to a rule of (2) Freeh 
limitation was that estates for life and in fee were the only legal 
only legal interests which could subsist in land {supra^ land^^^^ ' 
p. 5). What are now called chattel interests or leaseholds 
(^supra^ p. 25) were not regarded as legal interests in the 
land : a lease for years or other time certain was con- 
sidered a mere personal contract between the freeholder or 
owner of the land and the lessee or hirer which conveyed 
no interest to the lessee, but merely gave him a right of 
action for damages against the lessor if the latter did 
not abide by the contract. Two consequences followed 
from this doctrine. The first was that common law 
rules of limitation paid no athnition to the existence 
or non-existence of chattel interests in land. They were 
concerned solely with the freehold estates — the ownership. 
Accordingly, the freehold was parcelled out in successive 
estates in accordance with the common law rules of 
limitation without any regard for chattel interests sub- 
sisting concurrently in the land, and chattel interests 
were created without regard to the common law rules of 
limitation. 


The second and more important consequence was that 
when the freehold or ownership of land was parcelled out 
in successive estates it could only he parcelled out in 


at common law where the estates exchanged were equal ; yet an 
in fee simple could exchange with the sovereign, whose estate was 
allodial (Co. Litt. 61 a) ; (2) At the present time the statute of Qum 
Emptores has been practically repealed in Ireland ; the relation of 
landloifi and tenant there no longer depends upon tenure, but is a 
matter of pure contract (Deasey’s Act, 23 & 24 Viet. c. 154) ; and 
nobody knows the difference. (See Strahan’s Law of Property, p. 33.) 
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estates for life and estates in fees simple or in tail* 
Ownership is in its nature a continuous right, whether it 
be ownership of land or goods. If anything ceases for one 
moment to be owned, if for one moment anything becomes 
res nulliusy one must, to be able to assert ownership over 
it again, acquire it by a new title. For example, if 1 
abandon my property, say,' in an old pair of boots, by 
throwing them away, I cannot, on changing my mind, 
claim them again, on the plea of my old title, from some 
tramp who has picked them ujl If I wish to own them I 
must make haste and pick them up myself before anyone else 
has done so, in which ciise I shall have the property in them 
by a new title, namely, occupancy of what was res millius. 
In the same way the owner of land could not parcel out 
his ownership with gaps between the different parts — that 
is, between the different freehold estates granted. He 
could not grant the fee simple, for instance, from the end 
of the current year. If he did, then the ownership would 
be vacant till the end of the year, since an interest till th(‘ 
end of the year was not a freehold interest, /.e., an estate 
for life or in fee. Neither could he grant, after an 
immediate estate for life, a remainder in fee, to commence 
from, say, a year after the determination of the life estate. 
Here, during the year between the determination of the 
life estate and the commencement of the remainder in fee, 
the ownership of the land would be vacant, fince there 
could be no freehold estate for a year (a). 

(a) I am quite aware that this explanation of the reason of the 
rule of limitation here discussed is not the orthodox one, which is 
that the reason a freehold estate had to be limited to commence 
immediately on the grant or immediately on the determination of a 
preceding freehold estate was because freeholds in possession could 
only lie conveyed by lively of seisin, t.e., the actual handing over of 
the ovmership of the land. The weakness of this explanation of the 
rule is that it explains only half of it. Future freeholds were not 
conveyed by livery of seisin, but by grant, yet, nevertheless, they 
could not be conveyed so as to commence after an interval following 
the determination of a preceding freehold. The above explanation, 
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Now in Encland l.he law as to land and the law as 
io goods differ in this respect : While you are permitted 
to abandon the ownership of goods, you are not per- 
mitted to abandon the ownership of land. If you own 
land vou must, whether vou wish it or not, remain 
owner until the ownership is.transferrcd to someone else. 
Accordingly, when an owner in fee simple granted a 
freehold to commence, say, from the end of the current 
year, this would have, had it been })ermitted, amounted to 
-an abandonment of the ownership till the end of the year. 
To pr('vent this, the law declared the conveyance void. 
The same was the case if there was a break or interval 
b(‘tween two successive freeholds granted : the grant became 
void as to the time when the ownership would be vacant 
and as to all estates limited after that time. And when 


wlietlier rij'ht or wronf]f, has the merit of explaining both parts of 
the rule, and also the further merit of analogy with a rule applicable 
to the ownership of all other things than land, namely, that 
ownership must be continuous, and if once a break occurs in 
it the old title is lost for ever. The only exception to this 
rule is in the Ciise of chattels real. 

Ti»cy may undoubtedly be the subject of a desultory limitation 
<(Earl of Bedford's Case, 7 Rep. 7), and it would appear also that 
incorporeal hereditaments, such as rents, may, when cheated de novo, 
be limited in the instrument creating them in a desultory manner 

V. Kemve, Ld. Raym. 49), but that is because they are treated 
less as owiier.*iip of land than as matter of contract with the owner 
{i.e., the freeholder) of the land. Coke points out that co-parceners 
may agree to hold their joint estate in alternate years (Co. Litt. 167 a), 
but this, I think, should be reganled merely as an agreement as to 
the mode of enjoying what is all the time a joint estate. Another 
Apparent exception arose under the old law in the case of an estate 
poitr autre vie not limited to the owner and his heirs, where the owner 
died before the cestui que vie. This was the only instance in Engjish 
law of the ownership — the freehold — of land being without an 
owner, and the limitations over notwithstanding, taking regular 
effect when the time came for th^m to vest in possession. It is to 
be observed, however, that this peculiar incident was not a matter 
of limitation, but arose from the actual fall of events. It is, 
nevertheless, a most peculiar incident. 

c. 


Sect. 1. 
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Therefore 
every 
freehold in 
expectancy 
must follow 
immediately 
a preceding 
freehold. 

(3) Every 
freehold a 
present 
interest. 


Therefore 
ever}' 
freehold in 
possession 
or in 

expectancy 
must have 
an owner. 
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a grant became void, of course the ownership remained 
in the grantor who had failed totally or pro tanto to* 
transfer it to another. 

Now on the considerations here stated, the common law 
founded another rule of limitation of estates in land, 
holding that freehold interests must be limited to commence 
either immediately from the grant or immediately in succession 
to a preceding freehold interest. 

The third principle which gave birth to a common law 
rule of limitation was that every freehold interest in land, 
whether it was an interest in possession or an interest in 
expectancy, was a present interest. In other words, the- 
whole ownershij) of the land was regarded as a present 
right. The very name used to describe that ownership by 
lawyers indicates this ; it is called the seisin^ i,e,^ the pos- 
session of the land. Now if the whole ownership — or 
seisin in fee — of the land is a present right, evidently every 
portion of it — if it be divided into portions — is a present 
right too ; and if it is divided into portions, evidently also 
every such portion but one — the one in possession — must 
be an interest in expectancy. Accordingly, all freehold 
interests in land whether in possession or in expectancy 
must, as has just been said, be a present right of ownership.. 

Now, logically, a present right cannot exist unless there 
is a living and ascertained person in whom it is vested. A 
present right to a thing — whatever the thing may be — 
assumes an existing person to exercise the right. Rights 
cannot exist in nubibus : they are privileges belonging to- 
some person or other. 

#5 

Accordingly, the common law, on these considerations,, 
founded the third rule of limitation, namely, that the seisin 
of land, that is, the ownership and all j^arts of the oicnership 
whether in possession or in expectancy, must never be without 
an owner. 
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This seems the proper place to state and explain 
shortly a very famous rule which if forgotten or mis- 
understood may defeat the intention of the parties to a 
settlement. That rule is what is known as the Rule in 
SMleijs Case. To comprehend it clearly, it is necessary, 
I have always thought, to remember the state of the law 
•when it came into existence. 

At that time the rule of limitation just stated was 
applied in all its vigour and rigour to the limitation of 
estates in expectancy. It had not yet been relaxed as we 
shall shortly see it subsequently was. In order that an 
estiite in expectancy should be valid it had to be limited 
to an owner — that is, to a living and ascertained person, 
or, in the language of to-day, it must have been vested. 
If it was limited to a non-existent person — Jin unborn 
person — or to an unascertained person — who, in law, was 
the same as a non-existent person — if it were, in the lan- 
guage of to-day, contingent^ the limitation was bad ab initio. 

Now the heir or the heir of the body of a living person is 
always in law a non-existent, and, in fact, an unascertained 
person. Nemo est heres viventis is the legal maxim (Co. 
Litt. 8 b). It is only the dead who have heirs at law. 
Accordingly, if an estate wore in those days limited to a 
living person’s heirs or heirs of the body, the limitation 
would have been bad. 

Nevertheless (such is the perversity of human nature) 
settlors sometimes did limit estates to the heirs or to the 
heirs of the body of living persons. Usually those limita- 
tions took this form : A life estate was given to the person 
in question, and on his death a fee was given to his heirs 
or to the heirs of his body. Sometimes life estates to other 
persons were interposed between the life estate given to 
the ancestor and the fee given to the heirs, as, for examphi : 
“ To A. for life and on A.’s death to his wife B. for life 


Sect, 1. 


There is no 
heir to the 
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Therefore in 
a limitation 
to A. for life 
and then In's 
heirs the heirs 
take nothing. 


Extent of 
this rule. 


and on B.’s death to the heirs of A.’’ Now, strictly con- 
strued, the fee to the heirs, whether limited to succeed at 
once the life estate of their ancestor — or immediately, as it 
was called — or to succeed some other estate or estates 
following the life estate of their ancestor — or mediately, as it 
was calhid — should have failed as a limitation to unborn, 

f. 

or, at any rate, unascertained, persons. To prevent this 
failure, the court applied a rule of construction which has 
now become a rule of law, and which may be stated thus : 
It h a rule of law when the ancestor by any gijt or con- 
veyance takes an estate of freehold^ and in the same gift or 
conveyance an estate of inheritance is limited either mediately 
or immediately to Ms heirs in fee or in tail, that always in 
such cases, “ the heirs ” are words of limitation oj the estate, and 
not words of purchase (Shelley^ s Case, 1 Eep. 104 a) (a). 

Elsewhere I have attempted to explain in some detail 
this technical rule (see Strahan’s Law of Property, p. 125), 
every part of which is, as Lord Macnaghten says, 
d(‘serving of attention, from the opening words which 
declare the rule to be ‘ a rule of law,’ to the last clause 
which says that the heirs can never take by purchase in a 


(a) As at the time the rule in Shelley^s Case arose, estates of inheri- 
tance were inalienable, and descent was traced not from the last 
purchaser, but from the person last seised, the effect of Ihe rule then 
was practically to carry out the intentions of the grantor, even when 
those intentions were to give the ancestor only a life estate and the 
fee or fee tail in remainder to his heirs or the heirs of his body. It 
could matter little to the grantor whether the heirs or heirs of the 
body took by purchase or inheritance, provided they did take. The 
importance of the rule at that time was that it prevented the grantor’s 
intentions from being defeated through the technical rule that no 
estate could l>e limited to an unascertained person. It is only since 
alienation of fees has been permitted that the rule has become 
important as enabling the ancestor to defeat the grantor’s intentions. 
It is an irony of time that a rule invented to effectuate a grantor’s 
intentions should now never be invoked except for the purpose of 
defeating them. 
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case to which the rule applies ( Van Grutten v. FoxwelL 
[1897] A. a 658, at p. 668). 


Here it is sufficient to sum up its effect very shortly. 
The words “ heirs ’’ and “ heirs of the body are the apt 
words to limit estates in foe silnple and fee tail at common 
law. Unless the ^rant be to the grantee and his heirs, or 
the grantee and the heirs of his body, an estate in fee 


simple or an estate in fee tail cannot pass ; and if the grant 
be to the grantee and his heirs, or to the grantee and the 
heirs of his body, nothing but an estate in fee simple or an 
estate in fee tail can pass. The words which are at com- 
mon law necessary to limit these estates, are irresistible to 
carry them. The fact that the grantor indicates in the 
strongest way tliat he does not intend to pass such estate, 
is impotent to prevent the words from having their legal 
effect. He may say that hi) grants the estate to the grantee 
for life, and aftc^r his death to his heirs ; he; may say that 
he grants the grantee an estate for life, and after his death 
an estate to some one else for his life, and afterwards to 
some one else an estate for his life, and then the fee to the 
heirs of the first grantee ; or he may in so many w'ords say 
he does not intend to give the grantee an estate in fee 
simpler or in fee tail ; if he use the apt wwds for creating 
an estate in^fee simple or fee tail — to the grante(‘ and his 
heirs, or to the grantee and the heirs of his body — however 
he may ex])lain or qualify them, an estate in fee simple or 
in fee tail passes to the grantee. 


It is true that if he show^s that by heirs or heirs of the 
body he intends not to include all who at any time would 
come under this description, but the particular persoif or 
persons who would answer it at the death of the grantee, 
and who w^ere to take not as the heir of the grantee, but 
as per some designatce^ and form the stock of the descent for 
the estate granted to them, then the words “ heirs ” and 
heirs of the body ” cease to be words of limitation of the 


Sect. 1. 
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Sect. 1. 


Common law 
estates in 
expectancy. 

(1) Reversion. 


(2) Vested 
remainder. 


estate granted to the ancestor, and the persons who answer 
to these descriptions at the death of the ancestor, take the 
inheritance granted as purchasers. But short of this, a 
grant to a grantee “ and his heirs ” or “ and the heirs of 
his body,” always carries to the grantee an estate in fee 
simple or in fee tail (Evans V. Evans, [1892] 2 Ch. 173). 

In order, however, that this rule shall apply, it is 
necessary that the technical words ‘‘heirs” and “heirs of 
the body ” should be used (in a will, any other expression 
construed as equivalent to these words is sufficient). And 
further, the estates granted to the ancestor and his heirs 
or heirs of the body must be of the same quality — either 
both legal or both equitable. 

This rule is still applied to the construction of grants 
and wills with all strictness. 

Returning to the rules of limitation at common law set 
out above, two future estates or estates in expectancy arose 
under them. The first was called a reversion, A reversion 
arises when an owner of an estate in land grants away a 
smaller estate than his own ; the smaller estate is then 
called the particular estate, and the portion of his old 
estate left in the grantor is called the reversion on the 
particular estate. The second was called a remainder, 
A remainder arises when an owner of an estate in land 
grants to the grantee a smaller estate than his own, and 
by the same instrument grants to another grantee the rest 
of his estate; the new estate here created after the par- 
ticular estate is called the remainder upon it. Thus, if A., 
an owner in fee simple, grants a life estate to B., the estate in 
fee in expectancy on A.’s life estate, which is what remains 
in A. after the grant, is the reversion on B.’s life estate. If, 
however, A. when he granted B. the life estate, had by the 
same instrument granted the fee in expectancy on B.’s 
life estate to C. and his heirs, C.’s estate would be the 
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remainder on B.’s life estate, because it would be a new 
estate granted by A. to follow B.’s life estate. 

Formerly, the distinction between reversions and remain- 
•ders was of some little importtince since there is tenure 
between the owner of the paHicular estate and the rever- 
sioner, while there is no tenure between him and the 
remainderman. But as the incidents of tenure have 
become of less and less importance, so has the distinction 
between reversions and remainders, and now in practice, 
little trouble is taken to distinguish between them. 

As long as the principle of limitation that every interest 
in land, whether in possession or in expectancy, must have 
-a living and ascertained owner remained unrelaxcd, these 
were the only freeholds in expectancy which could be 
<ireated. At a very early period, however, the rule was 
relaxed so as to permit limitations of interests in expec- 
tancy — it never permitted the limitation of interests in 
possession — to unborn and unascertained persons, subject 
to certain restrictions. It became necessary to distinguish 
these from the more ancient estate. They were, of course, 
remainders since they must in the nature of things be new 
estates ; so to distinguish them from the old remainders 
the latter •were called vested remainders, while the new 
remainders were called contingent remainders, that is, 
interests as to which, whether or not they ever became real 
or vested remainders, depended on a contingency. Till 
that contingency happened, they were not regarded as 
estates in the land ; they were regarded as mere possibilities 
or chances of estates. The whole ownership was regarded 
as being vested in the owner of the particular estate and of 
the vested remainders ; but these latter were liable to be 
displaced by the contingency in question happening, and 
the possibility becoming a vested remainder, or, it might 
be, an estate in possession. 
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As has been said, the common law permitted the creation 
Restrictions of these contingent remainders only subject to certain 
restrictions. The first of these was this; A contingent 
tained remainder cannot he limited to the unhorn child^ or to the 
heir^ of an unhorn jfcrson. In other words, the unborn or 
unascertained person to which the interest is limited, must 
possibilities. person who is sure to be born or ascertained, if at all, 
during the life or lives, or immediately on the death or 
deaths of persons living at the time the limitation is made^ 
This rule still is in force ( Whithg v. Mitchell, 44 Ch. D. 85), 
though, as we shall see, another rule based upon it is more 
commonly seen in operation. 


The second restriction was scarcely a restriction of the 
power of creating contingent remainders, but rather an 
infirmity of constitution which they inherited from the 
common law at their birth, and wliich often brought 
them to an early grave. That restriction was as follows : 
toVestifig.^* ^ contingency on lohich a contingent remainder depend Sy 
must occur during the existence or immediately 07 i the deter^ 
minatfon oj the particular estate preceding it, or the con’- 
tingent remainder will fail altogether. For example, if a 
fee simple be granted to A. for life, and on his death to 
the eldest son of B. — a bachelor — in fee, then if B. have 
not a son either during A.’s life, or at any rate at A.’.< 
death, the fee simple limited to B.’s eldest soL will fail 
altogether, and an eldest son of B.’s, born after A.’s death, 
will have no claim under the grant (a). As wc shall see, 
this rule comes into operation now very seldom, save as to 
contingent remainders arising under instruments executed 
before August 2nd, 1877 (40 & 41 Viet. c. 33). The 

01 ^ ^ “ 

(a) It is to be remembered that a child en ventre sa mhre is regarded 
now for purposes both of inheritance and of purchase as already born 
(10 & 11 Will. 3, c. 16). For an account of the controversy which 
led to the passing of this statute which altered the old rule that a 
child m ventre was bom for purposes of descent, but not for purposes 
of purchase, see Butler’s Note (3), Co. Litt. 298 a. 
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legislation which has led to this result does not hero Sect; 1. 
concern us. We will refer to it shortly when considering 
executory interests (see p. 140). 


We have already referred to the rise of the system of Limitatioi 
uses under which the beneficiiil interest in land could by 
virtue of the Chancellor’s power, be dealt with in a way 
which the common law courts would not allow. Liberal 
as the (Chancellor was in permitting the use to be conveyed 
without the old common law formalities, he was even mon^ 
liberal in permitting it to be limited regardless of the old 
common law rules of limitation. He absolutely abandoned 
all of these. At common law, no estate could be limibnl 
to follow a fee simple ; the Chancellor i)ennitt(‘d one fee 
to bo limited after another without difficulty. Thus a us(^ siniple/* 
might be limited to A. and his heirs, but if A. married, 
then to A. for life, and on his death to his (ddest son iji 
fee. Again, at common law an estate in exp('ctancy must (2) Not in 
be limited to commence on the regular deterinination oi' 
the particular estate. A use could be limited either to interest, 
defeat the particular estate (as in the example last given, 
when the fee simple to A. is defeated on his marriage, and 
the ownership of the settled land in that event is divided 
up between A. and his eldest son), or without any partic- 
ular estate at all (as if Whiteacre be limited to B. and C. 
in fee simple to the use of the first son of A.’s — A. being 
a bachelor — who attains the age of twenty-om^ years). 

In the third place, at common law an estate in possession 
could never, and an estate in expectancy could only 
subject to restrictions (supra, p. 13(5), be limited to un- 
born or unascertained persons. A use, on the other hand, 
either in possession or in expectancy, might be fully 
limited to an unborn or unascertained j)erson. Thus in (3) To 
the last example, the use to A.’s eldest son is a use in 
possession limited to an unborn person. In such limita- 
tions there is usually a direction to the trustees to accum- 
ulate the income until a person presents himself who 


unascorta: 

person. 
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fulfils the conditions of the gift — that is, in the present 
example, until A, has a son who attains the age of twenty- 
one years. 

As is said above, a use in possession or in expectancy 
might be fully limited to unfeoni or unascertained persons. 
By this is meant that there was no such restriction as to 
the person being born or ascertained during or imme- 
diately on the determination of the particular estate in cast^ 
where there was a particular estate. An equitable con- 
tingent remainder — that is, an estate in the use which, if 
it had been an estate in law, would have been a contingent 
remainder — was not liable to be defeated by the con- 
tingency on which it depended not occurring during the 
(‘xistence or immediately on the determination of the 
j)articular estate preceding it. Thus, if the limitation of 
the use or beneficial interest were to A. for life, and then 
to the first son of A.’s who attained the age of twenty-one 
years in fee, the fact that A. died leaving only a son, say 
of ten, would not cause the defeat of the limitation 
to A.’s son ; the trustees would hold the eshite until such 
son attained twenty-one, or died, and on his attaining that 
age, the beneficial interest in fee would vest in him. This 
immunity from defeat which characterised limitations of 
ihe ancient uses of lands still applies to limitations of the 
beneficial interest in lands or goods subject to trust. 

As has already been pointed out, the effect of the Statute 
of Uses was not to prevent the creation of uses in the 
future, but to clothe such uses when created with the legal 
estate in the land {supra^ p. 9). The consequence of 
this was, as has also been pointed out, that henceforth it 
became possible to create legal estates in land by the same 
instruments as formerly applied only to limitations of a 
use {supra^ p. 14). Another consequence was that hence- 
forth it became possible to create legal estates in land on 
the same rules of limitation as formerly applied only to 
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limitations of a use. All that was necessary in order to Sect. L 
make the equitable rules of limitation apply to the legal 
■estate was to limit, not the legal estate, but the use of the 
land, and leave it to the Statute of Uses to clothe the interests 
in the use so limited with the legal estate. That is what is 
now called a limitation by way of use. Thus, if it was 
desired to limit other estates after a determinable fee, it 
oould be done by limiting the land first to a grantee to uses, 
and then limiting the fee simple of the use followed by the 
other estates it was desired to create. To take the example 
dealt with above, by limiting the land to B. and his heirs to 
the use of A. and his heirs, but if A. married, then to the use 
of A. for life, and on his death to his eldest son in fee, a 
legal estate was created to follow a legal fee siiufde just as 
previous to the Statute of Uses an equitable estate would 
have been created to follow an equitable^ fee simple. In 
the same way a legal estate in expectancy could b(^ created 
independently of the determination or existence of a pre- 
•ceding freehold estate, and a legal estate in possession 
might be limited to an unborn or unascertained person. 


It has been pointed out that equitable estates in expect- Executory 
nncy have never been liable to be dcifeated by the determina- 
tion of any estate preceding them before the contingency on defeat, 
which they were to vest had occurred. This immunity 
from defeat; was always shared by legal estates limited by 
way of use to this extent : Where such legal estates were 
estates which could not be limited according to the common 


law rules of limitation, they were not to be so defeated. 
Such estates were called executory interests, or springing 
and shifting uses, and in all their incidents they were simply 
equitable interests clothed by force of statute with the Jegal 
estate. Where, however, such legal estates, though limited 


by way of use, yet were estates which could have been Contingen 

limited according to the common law rules of limitation, remainder! 
.r Tii ji 1 /* limited by 

they were liable to be so defeated, ouch estates were way of U8< 

regarded simply as contingent remainders, and in all their 
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incidents were those of contingent remainders at common 
law. Thus if the limitation were to A. and his heirs to the 
use of B. and his heirs until B. married, and then to such 
son of C.’s as first attains the age of twenty-one and hi& 
heirs, here if B. married before O.had a son who had attained 
twenty-one, the limitation over to such son would not fail, 
i)ecause the estate given to him was one which could not bo 
created at common law ; it was a fee simple limited after a fee 
simple, and therefore could not be a remainder of any kind. 
Hut if the limitation had been to A. and his heirs to the 
use of B. for life, and on his death to the first son of 0. 
who attains twenty-one, then if B. died before C. had a 
son who had attained twentv-one, the estate limited to (^.’s 
son would fail because, though limited by way of use, it 
was an estate which could be created at common law — it 
was a fee simple in expectancy limited to come into 
possession on the regular determination of a preceding 
freehold estate, and therefore could be and was regarded 
as a remainder at common law. 


This liability to fail now attaches only to interests creatf*d 
by way of use by instruments execut(‘d before August 2nd,. 
1877. By the Contingent Remainders Act, 1877 (40 (fe 
41 Viet, c. 33), every contingent remainder created by 
any instrument executed after the passing of the A<*t or by 
will or codicil revived or republished by any will executed 
after that date, in tenements or hereditaments of any tenure- 
wdiich would have been valid as a springing or shifting 
use or executory devise or other limitation had it not had 
a suflScient estate to support it as a contingent remainder, 
shall, in the event of the particular estate determining 
beforp the contingent remainder vests, be capable of taking 
effect in all respects as if the contingent remainder had 
originally been created as a springing or shifting use in a 
deed or executory devise in a will, without being preceded 
by any particular estate of freehold. 
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In order that this enactment may apply to any con- Sect, 1. 
tingent remainder that remainder must be such as would Extent 
be capable of taking effect as an executory interest had it 
not had a preceding estate of freehold to support it. 

Now in order that a contingent remainder might have 
been good as an executory interest without a preceding 
freehold, it must when limited by deed — it is different, 
we shall see, when it is limited in a will — be limited by 
way of use. If limited directly without a preceding estate 
to support it, it would be good neither as an executory 
interest nor as anything else ; it would be a freehold 
limited in future) at common law, and thendbre void. 
Accordingly, the Act does not help contingent remainders 
limited directly. If the contingent remainder arises on 
such a limitation as this — “ Unto and to the use of A. for 
life, and on A.’s death unto and to the use of A.’s first 
son who attains twenty-one,” it will be still liable to fail 
if the particular estate (hdermines by tlu^ death of A. 
before any son of his attains tw(*nty-one. 


The second condition which a contingent remainder agaij 
must fulfil in order to be one which would be good as an 
executory interest if it had not had a preceding estate of 
freehold to suj)port it, is that it should b(‘ within the rule 
against perpetuities which applies to executory interests in 
the same jvay as the rule against double possibilities 
applies to contingent remainders (mpra^ \). 130). As we 
have seen, the effect of that rule is that to be good, a con- 
tingent remainder must be limited to vest (if it vests at all) 
during the life or lives, or immediately upon the death or 
deaths, of some person or persons living when the limita- 


tion was made. By the rule against perpetuities an 
executory interest to be good must be limited so as to* vest 
(if it vests at all) either during the life or lives or within at 
most twenty-one years after the death or deaths of some 
person or persons living when the limitation was made. 
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Sect. 1. In applying this rule, it is well to remember three points.. 

First, as in the rule against double possibilities, a child 
en ventre sa mere is regarded for its purposes as living 
secondly, the twenty-one years may either be the minority 
of a person living at the death of the last person men- 
tioned in the settlement or twenty-one years in gross — 
that is, depending on no contingency (^Cadell v, P aimer y 
7 Bligh (n.s.) 202) ; and lastly, the possible and not the 
probable time of vesting must decide whether the limita- 
tion is within the rule (In re Mermn^ [1891] 3 Ch. 197).. 
If the period allowed may by possibility be exceeded, the 
limitation is bad ah initio^ and so are all the limitations 
following the obnoxious limitation. 

A contingent remainder, then, which does not come 
within the rule as to perpetuities is still liable to fail if the 
contingency on which it is to vest does not occur during 
the existence of the preceding freehold, or immediately 
on its deter in illation. Thus, on a limitation to 0. and his 
heirs to the use of A. — a bachelor — for life, and on his 
death to the first son of A. who attains the age of twenty- 
five in fee, the contingent remainder to A.’s unborn son is 
not within the rule against perpetuities, since A, may have 
a son who attains twentv-five, but does not attain it until 
more than twenty-one years after A.’s death. Accordingly 
the estate limited to him is not one w’hich will be helped 
by the Contingent Remainder Act, since it is not one 
which would be good as an executory interest if it had not 
had an estate of freehold to support it. But that estate 
is within the rule against double possibilities, and there- 
fore is good as a contingent remainder as far as tho 
common law rules of limitation are concerned. If, 
however, no son of A.’s — should he have sons — attain the 
age of twenty-five before A.’s death, the contingent 
remainder will fail. 


Extent 
of rule. 


This rule against perpetuities applies, as we shall see,, 
not merely to springing and shifting uses, but to all 
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interests in expectancy, however arising, and whether in 
realty or personalty, save only contingent remainders. 
It applies also not merely to interests in expectancy, but 
to conditions attached to vested interests which may cause 
the determination of such interests even, it would seem, 
when these conditions are sucji as were good at common 
law centuries before the rule against perpetuities was 
heard of (see In re Trustees of Hollis^ Hospital and 
Hague'' s Contract^ [1899] 2 Ch. 540). Thus, on a grant 
in fee simple to trustees, a condition that if the premises 
conveyed are ever used for any other purposes than that 
for which they are conveyed they are to revert to the 
grantor’s heirs has been held bad as against the ruh^ 
against perpetuities (Jhid,). The rule, however, does not 
apply to (1) limitations after estates tail ; (2) limitations 
over from one charity to another ; (3) perpetual covenants 
to renew in leases ; (4) or perpetual covenants in defeasances 
of leaseholds. 


Sect. 1. 
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Strict and 

personal 

settlements. 


Settlements of lands are made by various instruments 
and on various occasions. Thus they are made by deeds 
and by wills, and by written but unsealed declarations of 
trusts (see supra, ]). 112). And they are made on the 
occasion of the settlor’s marriage, and on the occasion of 
his death, and on the occasion of a tenant in tail in 
]-emainder coining of age. But by wdiatever instrument 
and on wdiatever occasion they may be made, their primary 
object is to ensure as far as possible either that certain 
lands shall remain the property of the eldest male repre- 
sentative of a certain family, or that their proceeds shall 
be preserved as a iirovision for the family of a certain 
person. When the former is the object, the settlement is 
said to be a real or strict settlement ; when the latter a 
personal settlement. 


A marriage 
settlement. 


Date. 

Parties. 


Not unfrequently a marriage settlement combines both 
a strict and a personal settlement. That is the case in 
the one now about to be given : 

This Indenture made the twenty-ninth day of 
December one thousand eight hundred and ninety -nine 
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between John Doe of Long Acre in the parish of Sect. S 
Morton Pinkney in the County of Northampton Esquire 
of the first part Rosa Roe of Beaulieu Hall in the 
parish of Morton Pinkney in the County of Northampton 
spinster of the second part and John Dorey of 3003 Bed- 
ford Row in the County of London Solicitor and Bertram 
Black of the Home Farm in tShe parish of Morton Pinkney 
aforesaid Esquire (hereinafter called the trustees of these 
presents) of the third part Whereas a marriage has been Recital oi 
agreed upon and is intended to be solemnized shortly 
after the execution of these presents between the said 
John Doe and Rosa Roe And whereas the said John Recital ol 
Doe is seised in unincumbered fee simple of the lands 
and hereditaments set out in the first schedule hereto 
And whereas the said Rosa Roe is possessed of the 
messuages and lands specified in the second schedule 
hereto for the respective residues of the terms granted by 
the several leases specified in such schedule subject to 
the rents covenants and conditions reserved by and con- 
tained in such respective leases And whereas upon the Recital o 
treaty for the said intended marriage it was agreed that 
sueh settlement should be executed as hereinafter appears 
and that such provision should be made for the settlement A. t^trict 
of the other and after acquired property of the said Rosa 
Roe as is hereinafter contained Now this Indenture ToRtatum 
WITNESSETH that in pursuance of the said agreement and 
in consideration of the said intended marriage the afore- 
said John*Doe as settlor hereby conveys unto the trustees Operative 
of these presents the lands and hereditaments situate in 
the parish of Morton Pinkney in the county of North- 
ampton particularly described in the first schedule 
hereto To hold the same unto the said trustees in fee Habendur 
simple To the use of the said John Doe and his heirs 
until the said intended marriage and from and after the 0) Fee 
said intended marriage To the use that during the on ^^a/ 
joint lives of the said John Doe and Rosa Roe the said (2) Charge 
Rosa Doe shall receive a yearly rentcharge of £100 to pi*^"™one> 
commence from the said marriage and to be paid by 
equal half-yearly payments the first thereof to be made 
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at the end of six calendar months after the said marriage 
the said rentcharge to be for her separate use without 
power of anticipation And subject to the said rent- 
charge To the use of the said John Doe during his life 
without impeachment of waste with remainder To the 
use that the said Eosa Eoe should she survive the said 
John Doe shall receive dWing her life for her jointure 
a yearly rentcharge of one thousand pounds to commence 
from his death and to be paid by equal half-yearly pay- 
ments the first thereof to be made at the expiration of 
six calendar months after his death And subject to the 
said rentcharge to the use of the trustees of these presents 
for the term of one thousand years to commence from 
the decease of the said John Doe without impeach- 
ment of waste upon the trusts hereinafter declared con- 
cerning the same And subject thereto to the use of the 
first and every other son of the said John Doe by the 
said Eosa Eoe successively in remainder one after 
the other according to their respective seniorities and the 
heirs male of their respective bodies and in default of 
such issue to the use of the said John Doe in fee simple 
And it is hereby agreed and declared that the said 
premises are hereby limited to the trustees of these 
presents for the said term of one thousand years upon 
trust if there shall be any younger child or children of 
the said intended marriage (meaning thereby any child 
or children who being a son or sons shall attain the age 
of twenty-one years or being a daughter or daughters 
shall attain that age or marry under it other than any 
son or sons who before his or their attaining or respec- 
tively attaining that age shall become entitled in possession 
or in remainder under these presents to the hereditaments 
hereby settled for an estate in tail male immediately 
expectant on the decease of the said John Doe) then the 
trustees of these presents shall after the death of the said 
John Doe or during his life time at his request in writing 
raise by mortgage or sale of the said hereditaments or 
any part thereof for all or any part of the said term or 
by and out of the rents and profits thereof or any part 
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thereof or by Any other reasonable ways or means such Sect. 2. 
sum of money as is hereinafter mentioned that is to say 
if there shall be only one such younger child the sum of 
two thousand pounds and if there shall be only two such 
younger children the sum of five thousand pounds and if Extent of 
there shall be three or more such younger children the^*^*^"^* 
sum of ten thousand pounds and shall hold the same 
in trust for all or any of such younger children in such 
manner and in such shares as the said John Doe shall Power to 
by any deed or deeds revocable or irrevocable or by his 
will appoint And in default of and subject to such Trusts in 
appointment in trust for the said younger child or apjJJJintinent. 
children if more than one in equal shares as tenants in Hotchpot 
common Provided always that no child taking a share t-hmsc*. 
under any appointment shall have any share in the 
iinappointed part (if any) of the said money without 
bringing his or her appointed share into hotchpot and 
accounting for the same accordingly unless the said John 
Doe in making such appointment shall otherwise direct 
And upon further trust that the said trustees shall after Maijittuiance 
the death of the said John Doe by any such means as afore- ^ 
said raise such annual sum not exceeding what the interest 
of the expectant portion or portions for the time being of 
any child or children of the said intended marriage at the 
rate of four per centum per annum would amount to and 
shall apply the same for the maintenance and education or 
benefit of such child or children for the time being entitled 
in expecfancy to a portion or portions as the said trustees 
shall think tit with liberty either themselves to apply the 
same or to pay it to the guardian or any of the guardians 
of such child or children without seeing to the ap- 
plication thereof Provided also that it shall be lawful Advamremcnt 
for the trustees of these presents upon the request in 
writing of the said John Doe during his life and after his 
death at their own discretion by all or any of the ways 
and means aforesaid to raise any part or parts not exceed- 
ing together one moiety of the presumptive portion of 
any son being a minor and to apply the same for the 
advancement preferment or benefit of such son in such 
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manner as the said John Doe shall request or as the said 
trustees shall after the death of the said John Doe think 
fit and the money so raised shall be reckoned as part of 
the share of such son if he shall attain the age of twenty- 
one years Provided always and it is hereby agreed that 
subject to the foregoing trusts and power the said trustees 
shall permit the rents and profits of the hereditaments to 
be received by the person or persons for the time being 
entitled to the said hereditaments subject to the said 
term And it is hereby agreed and declared that the said 
trustees shall be the trustees hereof as to the lands 
hereinbefore assured for the purposes of the Settled Land 
Acts 1882 to 1890 and also for the purposes mentioned 
in section forty- two of the Conveyancing and Law of 
Property Act 1881 and if any person during whose 
infancy the said trustees shall be in possession of the 
hereditaments hereby settled under that section shall die 
while an infant being tenant for life or in tail by purchase 
the accumulated fund arising as in the said section 
mentioned shall be held by the said trustees upon the 
trusts which would be applicable thereto if the same 
were capital money arising from the sale of part of the 
hereditaments hereby settled under the Settled Land 
Acts And it is hereby also agreed and declared that no 
part of the rent arising under any mining lease or grant 
of any hereditaments for the time being subject to 
the uses or trusts of these presents shall be set aside 
as capital money under the Settled Land Acts 1882 
to 1890 or otherwise but the whole thereof shall go 
and be received and applied as rents and profits 
And this Indenture also witnesseth that in further 
pursuance of the said agreement and in consideration of 
the said intended marriage the said Eosa Eoe as settlor 
with the approbation of the said John Doe hereby assigns 
unto the said trustees of these presents the messuages 
and lands specified in the second schedule hereto for the 
respective residues of the terms granted by the several 
leases specified in such schedule subject to the rents 
covenants and conditions reserved by and contained in such 
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respective leases To hold the same unto the trustees for Sect. 2. 
the said respective residues now unexpired and subject to Habendum, 
the said rents covenants and conditions In trust neverthe- Trusts, 
less for the said Rosa Roe until the said intended marriage 
shall be solemnized And from and after the solemnization Trust for 
thereof In trust that the said trustees shall at the request 
in writing of the said John Doe and Rosa Roe or the sur- 
vivor of them and after the decease of such survivor at the 
discretion of the said trustees sell all the said messuages 
and land hereby assigned with all the powers in that 
behalf of an absolute owner And shall out of the moneys 
arising from any such sale pay the costs of such sale or 
■otherwise incurred in respect of the premises and shall 
hold the residue of such sale moneys upon the trusts and 
subject to the powers and provisions hereinafter declared 
concerning the same and shall pay and apply the net 
rents and profits of the said premises or of the unsold 
part thereof for the time being to the person or persons 
and for the purposes to and for which the income of the 
investments hereinafter directed to be made of the net 
moneys to arise from the sale thereof would be payable 
or applicable under the trusts hereinafter contained if 
such sale or investment were actually made And it is Investment 
hereby agreed and declared that the said trustees shall 
with the consent in writing of the said John Doe and 
Rosa Roe or the survivor of them during their his or her 
lifetime .and after the death of such survivor at the 
discretion of the said trustees invest the residuary or net 
moneys to arise from the sale under the trust for sale 
hereinbefore contained of the messuages and lands hereby 
assigned or any of them as and when the money shall be 
received in the names of the said trustees in or upon any 
stocks funds or securities in or upon which trustees may 
by law invest trust funds except real securities in Ireland 
And may with such consent or at such discretion as 
aforesaid vary or transpose such investments into or for 
others of any nature hereinbefore authorised And shall Trusts of 
pay the income of the said investments to the said Rosa 
Roe during her life so that during the intended coverture 
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the same shall be for her separate use without power of 
anticipation And after the death of the said Bosa Roe 
shall pay the said income to the said John Doe if sur- 
viving And after the death of the survivor of them the 
said John Doe and Rosa Roe shall stand possessed of all 
the said trust premises and the future income thereof In 
trust if there be any younger child for all or any of the 
younger children of the said intended marriage as herein- 
before described or any issue of such younger child or 
children at such ages or times or age or time (not being 
earlier as to any object of this power than his or her age of 
twenty-one years or day of marriage) in such shares if more 
than one upon such conditions and in such manner as the 
said John Doe and Rosa Roe shall by any deed or deeds 
revocable or irrevocable jointly appoint And in default 
of such appointment and so far as any such appointment 
shall not extend then as the survivor of them the said 
John Doe and Rosa Roe shall by any deed or deeds 
revocable or irrevocable or by his or her will appoint 
And in default of such appointment and so far as any 
such appointment shall not extend In trust for the said 
younger child or all the younger children of the said 
intended marriage if more than one in equal shares but if 
there shall be but one child of the said intended marriage 
then the whole to be in trust for such one child [Hotchpot 
clause^ supra] And if there shall be no child of the said 
intended marriage who shall attain a vested interest in 
the said trust premises under the foregoing trusts In 
trust for the said Rosa Roe absolutely if she shall survive 
her now intended coverture but if she shall die during 
her now intended coverture then upon such trusts as the 
said Rosa Roe shall by her will appoint And in default 
of such appointment and so far as any such appointment 
shall not extend In trust for the person or persons who 
under the statutes for the distribution of the effects of intes- 
tates would on the decease of the said Rosa Roe have been 
entitled thereto if she had died possessed thereof intes- 
tate and without leaving a husband or issue her surviving 
such persons if more than one to take as tenants in 
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common in the shares in which the same would have Sect. 2. 

been divisible between them under the same statutes 

[AdvancenLcnt clause, see supra] And it is hereby agreed Advanoemout 

and declared that it shall be lawful for the said trustees 

as long as the messuages and lands hereby ^‘'Ssigned 

remain unsold to let or demise the same either from year management. 

to year or for any term of years not exceeding twenty- 

one years at such rent and subject to such covenants and 

conditions as they shall think fit and to accept surrenders 

of leases and tenancies and generally to manage the 

property with the ordinary powers of absolute owners 

And it is hereby agreed and declared that if the said Covenant to 

Kosa Roe shall at the time of the said intended marriage ^cqufro<f 

be or if at any time during the said intended coverture property. 

she shall become seised possessed or entitled of or to any 

real or personal property (other than property specifically 

settled) for any estate or interest whatsoever in possession 

reversion remainder contingency or expectancy except 

property of a less value than three hundred pounds E xceptious 

vesting in possession before or during the said intended 

r XI . 1 . covenant, 

coverture at the same time and from the same source and 

except the accumulations whether invested or not of 

income belonging to the said Rosa Roe and except pro- 

perty purchased for value by the said Rosa Roe and 

except any property as to which in the instrument under 

which it is acquired by the said Rosa Roe an intention 

is expressed that it shall be exempt from this present 

covenant or from any provision of a like nature and 

except moveable chattels or effects of household or 

domestic or personal use or ornament all of which 

excepted property it is hereby declared shall be and 

remain the absolute property and separate estate of the 

said Rosa Roe and except also an annuity or other estate 

or interest for the life of the said Rosa Roe or for any 

time or period determinable on her death which it is 

hereby declared shall belong to the said Rosa Roe for her 

separate use and during the intended coverture without 

power of anticipation then and as often as the same shall 

happen all such real and personal estate (except as 
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aforesaid) shall forthwith at the expense of the trust 
estate be assured or transferred by the said Eosa Boe 
and all other necessary parties (if any) to the said trustees 
upon trusts as nearly corresponding with the trusts 
hereby declared of* the messuages and lands hereby 
assigned by her as may be and so that such real property 
shall be impressed with a trust for conversion into money 
and be settled as personal estate Provided always 
that the said trustees shall not be accountable or liable 
in respect of any real or personal estate which may 
become subject to the said agreement and provision for the 
settlement of the other and after acquired property of the 
said Eosa Eoe unless or until the same shall have been 
actually assured paid or transferred to them or him nor 
for omitting to take proceedings to get in the same real 
or personal estate or any part thereof And it is hereby 
agreed and declared that it shall be lawful for the said 
trustees to determine whether any money shall for the 
purposes of these presents be considered as capital or 
income and put of what part of the said trust premises 
and whether out of income or capital any expenses out- 
goings or losses shall or ought to be paid and also to 
apportion as they shall think proper any funds subject 
to different trusts which may have become blended 
And to determine all questions and matters of doubt 
arising in the execution of the trusts of these presents 
and that every such determination whether upon a 
question actually raised or implied in the acts and pro- 
ceedings of the said trustees shall be conclusive and bind 
all persons interested under these presents And it is 
hereby agreed and declared that the said trustees 
shall not be bound in any case to act personally but 
shall be at full liberty to employ a solicitor or any other 
agent to transact all or any business of whatsoever 
nature required to be done in the premises (including 
the receipt and payment of money) and shall not be 
responsible for the default of any such solicitor or agent 
occasioned by his employment And further that John 
Dorey aforesaid or any other trustee for the time being 
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hereunder being a solicitor shall be entitled to charge Sect. 2. 
and be paid all usual professional or other charges for for 
any business done by him or his firm whether in the work, 
ordinary course of his profession or not and although 
not of a nature requiring the employment of a solicitor 
And it is hereby agreed and declared that the power of Power to 
appointing new trustees of these presents conferred by 
statute shall be vested in the said John Doe and Eosa 
Eoe during their joint lives and the survivor of them 
during his life And it is hereby agreed and declared Doclaratiou 
that all powers authorities and discretions hereby JJf 
expressed to be vested in or given to the trustees of these 
presents shall be vested in and exercisable by the said 
trustees hereby apppinted and the survivors or survivor 
of them or other the trustees or trustee for the time 
being of these presents and that a sole trustee shall be 
•competent to act for all purposes. 

In Witness, etc. 

First Schedule above referred to. 

[Particulars of husband*s lauds* 

Second Schedule above referred to. 

[Paj'ticulars of wife's lands.] 


The above contains in effect two settlements — a strict Observation 
settlement of the husband’s estjite, and a personal settle- 
ment of the wif(‘’.s. The husband’s estate is limited strictly 
to the eldest male descendant of the intended marriage ; 
the wife s is used as a fund for making adequate provision 
for those other descendants who are excluded from the 
enjoyment of the heredihiry estates. This is a device 
frequently resorted to. 


The above also is drawn in contemplation of one 
marriage only ; some marriage settlements make provision 
for a second marriage and family. In this case power is 
given to the husband to jointure another wife, and to 
portion his children by her. Where the settlement is 
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Sect. 2. also of the wife’s fortune, she is empowered to revoke 
appointments of the settled estate to the children by the 
contemplated marriage to the extent usually of from one 
third to two thirds, according to the number of such 
children, and to appoint to that extent among her children 
by a second marriage. These provisions have not been 
sot out above because, though usual and proper, they 
complicate the precedent without affording any matter an 
explanation of which would in any way assist the student 
better to understand the law and practice relating to 
marriage settlements. 

We will treat the whole settlement now, clause by 
clause, as we dealt previously with grants and leases. 
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Trusts in default of appoint- 
ment - - - ' - 180 

Hotchpot clause - - - 181 

Maintenance clause - - 183 

Advancement clause - - 183 

Raising portions at once - 185 
Freeholder to receive profits - 185 
T'rustees under Settled Land 
Acts - - - - - 186 

T'rustexs under s. 42 Convey- 
ancing Act - - - 186 

Powers given by s. 42 - - 187 

Usual modification of such 
powers - 189 

Additional powers given to life 
tenant - - - - 189 


As has already been pointed out, the date from which a Date, 
deed operates is not the date inserted in it, but the date 
upon which it was sealed and delivered p. 43). 

This is particularly important in the case of marriage 
settlements. Marriage is, in law, a valuable consideration 
to support any instrument or agreement entered into 
b etwe en the parties ht^ore^ but not after the m arriage . A 
post-nuptial settlement not made in pursuance of a written 
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Sect. 3. 


Parties. 


t 


agreement entered into before the marriage is a voluntary 
; settlement, and is therefore subject to the legal infirmities 
affecting these {supra^ p. 66). Now marriage settle- 
ments are always executed very shortly before, and not 
infrequently upon the same day as the marriage ceremony. 
Where they are executed on the same day, in order to 
support them, the court presumes till the contrary is 
shown that they were executed before the ceremony, hi 
accordance with the rule that instruments are presumed to 
be executed and acts are presumed to be done in the order 
which would make them effective to carry out the inten- 
tions of the [)arties (Gartside v. Silkstone and Dodworth 
Coal Co,^ 21 Ch. D. 762). In the same way, since a 
subsequent marriage of a testator revokes his will, when a 
man marries and makes his will on the same day (two 
acts not so very dissimilar as they may seem), the court 
will presume until the contrary is shown that the will was 
executed after the marriage. 

There are three parties to the foregoing settlement. 
Formerly there were five or even six parties to every real 
settlement. Tliis arose from the circumstances that it was 
then usual to have not merely one but four sets of trustees 
— one for the general purposes of the settlement, one for the 
purpose of securing the pin-money, one for the purpose of 
securing the jointure, and one for the purpose* of securing 
the portions. The reason that one set of trustees was not 
enough for the three last-mentioned purposes was because 
pin-money, jointure, and portions had then all to bo 
secured by means of terms, ms portions are secured now 
(see infra^ p. 171), and if three different terms were 
vested in the same persons, they would at law merge ; 
though since they were held on different trusts, there 
would be no merger of them in equity (see Strahan’s Law 
of Property, p. 71). As will be seen, it is now no longer 
necessary to create terms to secure pin-money or jointures, 
or any other annual charge (see infra^ p. 160), and even 
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if it were, there would be no necessity for vesting each oi 
such terms in a different set of trustees, since now by 
s. 25 of the Judicature Act, 1873, where there is no 
merger in equity, there is none in law (^Snow v. Boycott, 
[1892] 3 Ch. 110). 


Recitals are not infrequently omitted in settlements. Recitals, 
and in the form in which they are usually drawn, they 
can hardly be said to serve any useful pur])ose. They ar(' 
generally in the short form given in our i)recedent 
{supra, p. 145), which merely recites the intended marriag(* 
and the tact that the settlors are entitled to certain 
property, without in any way deducing the title to such 
property from any root. Then follows a recital ot the 
intention to settle this property to tlie following us(‘s. 


In such form they only give a bird’s-ey(‘ view oi tlie obj(‘ct 


and siibj(‘ct-matter of the instrumemt, which may prove ot 
value in cases such as the foregoing example, where by tlu^ 


same instrument, property belonging to different partic's 


is settled on different limitations. 


With regard to the operative words, the only point oi 
any importance is the character in which the husband is 
expressed to convey. As marriage is in law a valuable 
consideration, some conveyancers contend that ho should 
convey as ‘M)eneficial owner/’ In this case, the recital ot 
title would be set out in the same manner as in a con- 


veyance on sfile {supra, p. GO). In spite, however, ot the 
technical consideration supporting a marriage settlement, 
it is the commoner and, it is submitted, wiser practice to 
express that the husband conveys as settlor ” only. The 
only covenant on his part which will then be implied, will 
be a covenant for further assurance (supra, p. G9). If he 
is expressed to convey as beneficial owner, all the cove- 
nants implied in an ordinary conveyance on sale would bo 
implied (see Hood and Challis’s Conveyancing and Settled 
Land Acts, p. 42), and accordingly if his title proved 
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Sect. 3. 


Habendum. 


defective, not only might the property settled by him be 
lost to him and his family, hut his trustees might find 
themselves compelled to waste other trust funds, and 
further to compromise his position, by bringing an action 
against him for damages for breach of the covenants for 
title — a proceeding hardly calculated to advance th(* 
object of the settlement. 

If the settlement is post-nuptial and therefore voluntary, 
and the settlor is expressed to convey as settlor, the 
covenant for further assurance will be implied, but even 
should he bo expressed to convey as “ beneficial owner,” 
no other covenants would be implied since s. 7 (A.) of the 
Conveyancing and Law of Property Act, 1881, applies 
only to conveyances for valuable consideration. Where it 
is wished to import into a post-nuptial settlement, cove- 
nants for title, such as the words beneficial owner ” imply 
in a conveyance for value, this must be done by expressly 
entering into them or by introducing them by an express 
rc^fenmce to s. 7 (A.) of the Act. 

The great difference between a conveyance by way of 
purchase, and a conveyance by way of settlement, begins 
with the habendum. Till this comes, the difference is small 
at all times, and sometimes there is none at all. But with 
the habendum, the two instruments diverge entirely, and 
the different objects they are intended to* accomplish 
become clear. Not only so, but different principles 
become applicable. The conveyance by way of purchase 
is a common law conveyance which deals on common law 
})rinciples, with the ownership legal and beneficial. The 
conveyance by way of settlement is a conveyance by way 
of use, which deals only with the beneficial ownership on 
equitable principles, and leaves it to the Statute of Uses to 
transfer the legal ownership. 

! It will be seen that the habendum is merely “ to hold 

I the same unto the said trustees in fee simple,” not as in a 
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conveyance on sale ‘^to hold the same unto and to the use S^ct. 3. 
of,’* etc. This, as has already been pointed out, would 
make no diflference in the operation of the instrument if 
the trustees gave value for the land conveyed {supra, 
p. 81). But though a settlement in consideration of 
marriage is a conveyance for value, the trustees are 
volunteers under it : whatever value is given by the 
marriage consideration, is given by the husband and wife 
and the issue of the marriage. These alone are said to be 
within the marriage consideration (see De Mestre v. West, 

[1891] A. C. 264). Accordingly the Statute of Uses 
operates on the settlement and conveys the legal estate — 
where the estate settled is as here a freehold — not to the 
trustees who take nothing under the settlement — but to thej 
persons to whom the beneficial ownership or “ use ” is limited. 

If it is intended that the trustees shall take the legal estate, 
as it sometimes is, the operative words ar(» “ to hold the 
same unto and to the use of the trustees in fee simple ” 
upon trust, etc. {supra, p. 29). 


The uses are then set out, and the very first of these 
shows us that the principles of limitation applied are not 
the old common law principles. The first use is, To the 
use of the said John Doe and his heirs until the said 
intended marriage,” etc. That is, it is a fee simple (1) Uetermiu- 
subject to a condition which may determine it an hour 
after it is created. Now such a limitation might at one 
time be good at common law since the condition which 
may determine it is one that might never happen (Co. 

Litt. 27a). But whether it could subsist at common law 
or not, it is certain that at common law no estate could be 
limited to follow it {supra, p. 126). Here, however, 
estates arc limited to take its place the moment it is 
determined by the settlor’s marriage. 

The efiect, then, of the first limitation of use is to 
-continue the settlor as owner in fee simple of the land 
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(2) Viti- 
money * 

; already been said, the practice formerly was to secure the 
wife’s pin-money by means of a term limited to trustees 
in the mode in w^hich portions are now secured. This was 
done partly because of the wife's incapacity at common 
law to own proj)erty or bring actions independently of the 
husband, and partly becaus(‘ the remedies given for rent- 
char g('s were not so effective as they now are. The wife’s 
incapacity is now abolished by the Marrie^l Women’s 
Property Act, 1882 (45 & 4G Viet. c. 75), absolutely 
(for present purposes) as to women married since 
December ^Jlst, 1882, and as to women married before 
January 1st, 1883, in respect of property accruing to them 
since December 31st, 1882. By ss. 1, 2, and 5, a married 
woiimn is entitled henceforth to hold and dispose of pro- 
perty without the intervention of a trustee as if she were 
a feme sole ; and by s. 12 she can bring actions against all 
persons whatsoever, including her husband, for the pro- 
tection of her separate property. While by s. 44 of the 
Conveyancing and Law of Property Act, 1881, as we have 
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settled subject to an executory limitation over on the 
solemnization of the intended marriage. 

It may be noted that by marriage here is meant a valid 
marriage in law ; and, accordingly, where there can be no 
such marriage, as where the intended union is with a 
deceased wife’s sister (Pawson v. Broion^ 13 Ch. D. 202), 
the executory limitations over can never arise. Sometimes 
a clause is inserted among the covenants and conditions in 
the settlement, that if the marriage does not take place 
within a year from th(^ execution of the settlement, the 
limitations over are to become void. But as the execution 
usually takes j)lace so immediately b(*fore the time fixed 
for the marriage as to allow the parties no locus pwnitentlw^ 
such a clause is s(4dom useful. 

Th(^ first us(» limited after the intended marriage is to 
secure the wife a certain allowance as ])in-money. As has 
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seen, ample facilities have been given for recovering Sects, 
annual sums charged on land (snpra^ p. 99). 

The pin-money is usually granted to the wife for her 
separate use without power of anticipation. These ex- 
pressions will be considered more conveniently when we 
come to discuss the trusts of the wife’s own property 
(infra^ p. 204). 

Subject to the charge for the wife’s pin-money, the 
land is limited to the husband for life. When the 
husband is himself the settlor it is the almost invariable 
practice to make him unimpeachable for waste. 


Two questions of great importance arise in connection 
with this limitation of the life estate. The first is the 
statutory powers conferred upon the life tenant by the 
Settled Land Acts, and the second is the law as to waste. 

First, then, as to the powers conferred by the Settled The Settled 
Land Acts. To understand those it is necessary to under- 
stand the custom of entailing and re-entailing land which 
led to the mischiefs which those Acts were designed to 
cure. As we have seen {supraj p. 136), the rules ot 
limitation permitted land to be limited only to persons 
living at thg dat(> of the settlement and the children of 
such persons, or in the alternative {supra^ p. 141) to 
persons living at such date and persons coming into 
existence within twenty-one years of the death of such 
persons. No doubt the object unconsciously of the first 
of these rules and consciously of the second was to prevent 
the fee simple of the land being kept permanently in 
practical abeyance by the creation of a series of life 
estates extending over a multitude of unborn generations 
of men. But the object of both rules was frustrated by a 
dexterous manipulation of the rules themselves worthy of 
the noblest traditions of the family lawyer. 

c. M 
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Sect. 3. 

Settlement 
and resettle' 
ment. 


The process adopted by these gentlemen to bring about 
this purpose was as follows : — They settled the land on the 
living person for life, and on his death to his eldest son in 
fee tail, with remainder in tail to the other sons, and some- 
times to the daughters, with the ultimate remainder in fee 
simple to the settlor. Now the effect of this was, that as 
long as the settlor lived, the eldest (or succeeding) son, 
no matter what age he attained, derived no profit out of 
the land exc(ipt with his father’s consent. And more, 
without such consent ho could not effectually bar the 
entail (snpra^ p. 24). All he could do was create a 
base fe(^ in succession to his father’s life estate liable to 
come to an end on the failure of his (the son’s) issue — an 
estate barely marketable at any rate at the time when he 
attained his majority, at which period, in ordinary cases, 
his father would still be in the prime of life. Thus at that 
time the father controlled the situation, and could dictate 
the terms on which ho would agree to give the son an 
income out of the land during their joint lives. These 
terms usually took the form of an agreement on the son’s 
part to join with the father in barring the entail and 
resettling the land on the father for life “ in restoration 
and by way of confirmation of the life estate of the said ” 
father, limited to him by the previous settlement, with 
remainder to the son for life and remainders to the 
son’s eldest and other sons in succession in fee tail, with 
remainder in fee simple to the son. This agreement 
was formerly carried out by a recovery (supra^ p. 23), 
and is now accomplished by a conveyance of the settled 
land by father and son to a grantee to uses “ To hold the 
same unto the said ‘grantee’ and his heirs discharged 
from all eshites in tail of the said ‘ son ’ at law or in 
equity, and all estates, rights, interests, and powers to take 
effect after the determination or in defeasance of such 
estates in tail. To such uses ” as the father and son shall 
jointly appoint, and in default of and subject to such 
appointment to the father for life, and then to such uses 
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s the son shall appoint, and in default of such appoint- Sect. 3. 
ment to the uses of the old settlement. Then by a sub- 
sequent instrument the power of appointment is exercised 
to create the new settlement above outlined. 

This mode of defeating the object of the rules against 
perpetuities and double possibilities by a strict observance 
of them was, it is said, devised by Sir Orlando Bridgman 
during the leisure from practice in the law courts aiforded 
to him by the establishment of the Commonwealth. It 
rapidly took root as a custom until there was scarcely 
a single considerable property in the country which was 
not resettled the moment the first tenant in tail under the 
previous settlement was of age, and so able to bar the 
entail and resettle. The consequence was that there never 
was for any length of time a greater interest than a life 
estate subsisting in any living person of full age, and so 
there was no one capable of conveying the fee. The Settled Object of 
Land Acts were passed to remedy this state of things by ^^^*®** 
conferring ‘‘ upon the present generation of landowners 
the means of alienation which they had become deprived 
of in the process of time by the ingenuity of conveyancers 
and to enable tenants for life of settled land to sell, 
partition, lease, and otherwise dispose of settled land freed 
from the restrictions which by the general law previously 
existing and by the numerous statutes applicable to the 
subject, had at the time of passing the Act prevented 
tenants for life from so dealing with the settled land ” (7w 
re Clitheroe^ 28 Ch. D. 378). 

It is not possible in an elementary work such as this to 
go at length into the elaborate provisions of the Settled 
Land Acts of 1882 to 1890. Neither is it within the scope 
of the work to do so. The provisions of those Acts must 
be accurately known by every one who aspires to be an 
accomplished conveyancer, just as all the incidents of a fee 
eimple, or fee tail, or life estate, must be known. But 
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they are, as are the latter, more properly treated of in a 
treatise on the Law of Property than in one on con- 
veyancing, In most works for students on that subject 
there is a synopsis of them which may be useful to a 
beginner Strahan’s Law of Property, p. 58), 

From the draftsman’s point of view the important thing 
under Settled IS that the Acts give a tenant for life within them sufficient 
Land Acts, powers of dealing with the land settled to make it as a rule 
not necessary now, as it formerly was, to insert in the 
settlement any express powers for this purpose. The 
practical effect of the Acts is to give the tenant for life all 
the powers over the land settled — whether this is the fee 
or a smaller int(*rest — which the absolute owner of it would 
h<ave subject to this, that he shall use such powers as a 
trustee for the whole of the persons interested in the land 
settled, and to ensure that he does so the Act makes it a 
condition precedent to the exercise of those powers that 
there shall be trustees of the settlement entitled to call on 
the court to interfere, and that all the money other than 
income resulting from his exercise of the powers shall be 
paid to such trustees or into court. This money (called 
capital money ” in the Acts) is then regarded as rej)resent» 
ing the settled land so sold, and all the limitations of the 
settlement apply to it. It may at the option of the life 
tenant be re-invested in land or in other investments in 
which trust funds can be lawfully invested, or it may be 
expended in improvements within the Acts of other lands 
settled to the same uses, even though those other lands are 
in England, while the land sold is in Ireland, or i^ce versa 
(In re Eyre Coote^ Coote v. Cadogan (1899), W. N. 222). 
The purchaser takes free from all the limitations of the 
settlement whatever interest in the land was settled, 
whether that interest was the fee simple or merely a 
leasehold. 


lf>4 

Sect. 3. 


Powers of 

liftt 


The practical effect, as has been said, is to give the life 
tenant the powers of an absolute owner of the lands settled^ 
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This, of course, is subject to some limitations, and with Sect, 3. 
regard to these it is necessary in some cases to extend the 
powers given by the Act. This can be done very simply 
by a clause incorporating the powers in the Act, enlarged 
as the draftsman desires. Then, under s. 57 of the Act of 
1882, these will be read as if they were j)Owers conferred 
by the Act itself. 


The points upon which an enlargement of the life 
tenant’s powers is most often desirable are as follows : 
A tenant’s power of leasing is confined to granting a 
building lease for ninety-nine years, or a mining lease 
for sixty years, or any other lease for twenty-one years 
(s. 6). Now, in the case of mining, and more (^^pecially 
of building leases, it is in some districts customary to 
grant longer leases than these and under the Settled 
Ijand Acts these longer leases cannot be granted without 
the consent of the court (s. 10). Where the settled 
land lies in such a district it is desirable to enlarge the 
life tenant’s leasing powers so as to enable him to grant 
leases according to the local custom without putting him 
to the expense of applying to the court for leave. Again, 
the life tenant’s power of leasing, selling or exchanging 
the mansion house and lands usually occupied therewith 
cannot be exercised without the consent of the trustees or 
an order 5f the court (s. 10, Act of 1890), and sometimes 
the statutory power is enlarged to give him a free power 
of leasing (at any rate). A free power to sell or exchange 
is seldom desirable now in view of the definition of prin- 
cipal mansion house in the Act of 1890, which excludes 
therefrom any house which is usually occupietl as a farm- 
house or the site of which “ and the pleasure grounds and 
park and lands (if any) usually occupied therewith do not 
together exceed twenty-five acres.” As chattels settled 
to accompany the inheritance, or heirlooms as they are 
properly called, cannot be sold by the life tenant without 
the sanction of the court (s. 37, Act of 1882), the statutory 
power with regard to them is also occasionally enlarged. 


Most usual 
enlargements 
of TOwers 
under Settled 
Land Acta. 
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Sect. 3. Again, the Acts give the life tenant no power to raise 
capital inon(*y by mortgage for the purpose of improve- 
ments u[)on th(^ settled lands, and sometimes such a power 
is given by the settlement where the situation or nature of 
the settled lands makes it likely to prove useful. And in 
connection with improvements a clause is often inserted 
substituting the consent of the trustees for that of the 
Board of Agriculture which the Acts require as a con- 
dition precedent to the expenditure of capital money upon 
them. And sometimes a clause is put in to enable a 
singl(‘ trustee to receiv(‘ purchase and other capital money 
arising from the exercise of the tenant’s powers (s. 39 Act 
of 1882), and a few other express additions to the statutory 
condition of things are sometimes inserted, one or two of 
which will be noticed later. But, generally speaking, 
most of these additions are necessary only in exceptional 
cases, and whcTe it is not clear they will be wanted it is 
better they should not be inserted. 

Powers The statutory powers, though conferred on the life 

tenant in virtue of his life estate, are not incidental to his^ 
estiite (In re Mumhj and Roper^s Contract^ [1899] 1 Ch, 
275). They are personal to himself and continue in him 
after he has alienated his life estate (s. 50 (1)), though, of 
course, he cannot then by the exercise of them prejudice 
or defeat the interest of his alienee (s. 50 (3)).' And the 
powers are vested in the tenant for life, notwithstanding 
any provision to the contrary in the settlement, and any 
condition intended to restrain his exercise of them is void 
(s. 51 (1)), as is a contract by the life tenant himself not to 
exercise them (s. 50 (2)). Wherever, then, there is a 
settlement within the Settled Land Acts, 1882 to 1890, 
and a life tenant within them (see s. 58) the latter m 
entitled to exercise, and nothing in the settlement can 
prevent him from exercising, the powers given to him 
by these Acts, subject, of course,- to the conditions and 
limitations imposed by the Acts themselves. 
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While, however, it is impossible to exclude these powers Sect. 3. 
where there are a settlement and a life tenant under it, it 
is possible by various devices to render their exercise by 
the life tenant difficult, or by having no life tenant to leave 
nobody to exercise them. 

Two devices are used for the purpose of rendering the Clogs on 
exercise of the statutory powers difficult. The one is the 
simple device of appointing no trustees for tlie i)iirposes 
of the Acts and no trustees with any power of sale 
over any part of the lands settled (s. 2 Act 1882 and 
s. 1(5 Act 1890). This device is readily got over by an 
application to the court to appoint trustees for the pur- 
poses of the Acts under s. 38, Act 1882. A somewhat 
stronger device is that of liniiting tlie land on trust for 
sale and giving the trustees a discretionary power to 
])ostpone the sale, the understanding being that they will 
postpone it “generally,” as lawyers say. Now, while ii\ 
power of sale in the trustees enables the life tenant to 
exercise his powers freely, a trust for sale in them prevents 
his exercising them without the leave of the court (s. 7, 

Act 1884) ; and as the trustees wilt probably oppose tlie 
application for leave it may prove expensive to the life 
tenant to obtain it and still more so to have it refused. 

This device is especially in favour with those thrifty 
testators who wish to tie up half-a-dozen small houses 
which they have purchased with their savings as tightly as 
if they were ancestral estates supporting tlie dignity of a 
dukedom. Neither of these devices is, however, of much 
avail when the property settled is considerabh?. In such 
case the only certain way of preventing the exercise of the 
statutory powers is by abolishing the life tenant. That is 
done thus : 

The land intended to be settled is vested in trustees with Excluding 
power to sell, lease, and manage it. The first beneficiary, 
instead of taking a life interest in the rents and profits, is 
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Sect. 3. , given an annuity (equivalent as nearly as possible to the 
average rents and profits) which is charged upon the 
annual rents and profits. The balance of the rents and 
profits after payment of the annuity is directed to be 
accumulated and added to the corpus of the estate. A 
direction is inserted that the trustees, at the request of 
the first beneficiary, shall demise to him the mansion 
house, lands occupied therewith, sporting rights, etc., at a 
rent therein set out, on a lease for rears deternunable with 
his life. Here, as long as the direction to accumulate the 
surplus income stands good, there is no tenant for life 
within the Settled Land Acts of the settled property ; 
but once it fails the person entitled to the surplus rents 
becomes tenant for life. 


Directions to 

accumulate 

income. 


The objection to this settlement from the point of view 
of excluding the Settled Land Acts lies in the liability to 
failure of the direction to accumulate. Such directions 
are within the Thellusson Act and the Accumulation Act, 
1892. By the first of these Acts accumulations can be 
validly directed only for one of these alternative periods : 
(1) the life of the settlor ; (2) twenty-one years from the 
death of the settlor ; (3) the minority or respective 
minorities of any person or persons who shall be living or 
en ventre sa mere at the death of the settlor ; (4) the 
minority or respective minorities of any person or persons 
who, under the settlement, would for the time being be, 
if of full age, entitled to the income directed to be 
accumulated. By the latter Act when there is a direction 
that the surplus income shall be invested in the purchase 
of land the period of accumulation is restricted to the last- 
mentioned period. Accordingly, it would seem that when 
the settlor himself was the first beneficiary — as he is in the 
foregoing precedent — the powers of the Settled Land Acts 
would be effectually excluded under the above settlement 
during his life unless there was a direction to invest the 
accumulations in land where the powers would vest in the 
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first son of the marriage who attained the age of twenty- S ect. 6, 
one, whether the settlor wms then living or not. If the 
settlor was not the life tenant himself then the accumula- 
tion would be good during any of the alternative periods, 
subject, again, to the provisions of the Act of 1892. 

The Acts restraining accumulations do not apply to 
trusts to accumulate for the payment of debts or portions 
(s. 2) ; nor to directions as to timber and wood on the land 
settled. These are regulated by the ordinary ruh' against 
perpetuities (supra^ p. 141). 


Tlie second point arising in connection with the limita- Waste, 
tion of the first life estate in the fon^going settlement, is 
with respect to waste. When^ the sc^ttlor is himself the 
first life tenant it is the almost invariable ])racti(;e to make 
him unimpeachable for waste. This, howov(‘-r, still leaves 
him liable for equitable waste, or the unconscionable use 
of his legal right to commit waste (Lord Larnard's Case^ 

2 Vern. 738) ; and accordingly, sometimes where the 
settlor is anxious to be in a position to manage his own 
land in whatever way he thinks best without outside 
interference, he objects to this. To relieve him from it it 


is necessary to state in the settlement that he is to be not 
merely ‘‘not impeachable for waste,” but “not imj)eachable 
for waste wj^ether the same be legal or equitable.” 


One of the most curious provisions of the Settled Land Waste and 
Act, 1882, is in reference to waste. By s. 11, where 
mining leases are granted by the life tenant under tlie ! 
powers given by the Act, the tenant is entitled, if he is 
impeachable for waste, only to one-fourth, and if he is not 
impeachable for waste, to only three-fourths of the rent 
reserved on the leases, the balance in each case being 
considered capital money under the Acts. 


Now at common law a life tenant impeachable for waste 
could work, in the manner they were then worked, all the 
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Sects. mines open at the time the settlement was made (^Spencer v. 

ScuvT^ 31 Beav. 334), and if he were unimpeachable he 
could work all mines whether then open or not, and in 
any way he liked ; and in each case the whole profits of 
working them belonged to him. If ho leased them 
according to his powers as life tenant, or if they were 
leased by his predecessor in title according to his powers 
{Re Kemeys^Tynte^ [1892] 2 Ch. 211), he could, in the 
same way, take all the rent or royalty payable. These 
rights and powers seem not to be interfered with by this 
section ; but a kind of penalty is attached by it to the 
grant of a mining lease when such grant is made under 
the powders given by the Settled Land Acts. When the 
grant is so made, then, even though the lease be of an 
open and working mine, the life tenant receives only one- 
fourth of the rents, if he is impeachable for waste, and if 
he is not impeachable for waste, he receives three-fourths. 
This seems rath(T oI)jecti enable, more especially in the 
case of a tenant not impeachable for waste, and so it often 
happens that express words are inserted in such cases, 
enabling the life tenant to grant leases of sixty years, and 
at the same time to receive all the rent and royalties 
reserved on them, as is done in the foregoing precedent 
{snpra^ p. 148). 

(4) Jointure. The wife’s jointure is the use set out immediately after 
the husband’s life estate. Strictly speaking, by a jointure 
is meant “ a competent livelihood of freehold for the wife 
of lands or tenements, etc., to take effect presently in 
possession or profit, after the decease of her husband, for 
the life of the wife at the least, if she herself be not the 
cause of determination or forfeiture of it ” (Co. Litt. 36 b). 
By 27 Hen. 8, c. 10, such a jointure when conferred upon 
the wife before marriage was sufficient to bar, on her 
husband’s death, her claim to dower out of the heritable 
lands which had been his at his death or at any time during 
their coverture. Dower being now very easily barrable 



STRICT SETTLEMENT CLAUSES. 


171 


under the Dower Act, 1833 (3 & 4 Will. 4, c. 105), the Sect. 3. 
question whether or not a jointure is good within 
27 Hen. 8, c. 10, seldom arises, and the term is applied tn 
any provision made by a settlement for the support of the 
wife in case she survives her husband. 

In settlements made in contemplation of a particular 
marriage the provision now usually takes the form set out 
in the foregoing precedent : that is, the form of a charge 
to the wife by name of a definite annual sum upon the 
settled property. Where, however, the settlement is not 
made in contemplation of a particular marriage — as when 
an eldest son joins in resettling a family estate immediately 
on his coming of age — or where the settlement is made by 
a testator for the benefit of the life tenant and his family, 
the provision may take the form either of an annuity to, 
or of a power to charge the estate with an annuity in 
favour of, the life tenant’s “wife.” In such case questions 
sometimes arise as to who is within the provision. Th(^ 
general rule seems to be that if the life tenant was married 
at the date of the settlement, his then wife is the only wife 
to whom he can appoint, or who is entitled to a jointure ; 
hut if he was not then married he may appoint to any 
wife, or any wife is entitled, whether she be a first wife or 
not, provided she survives him (Peppin v. Bickford^ 3 Ves. 

570). SligBt indications will be sufficient even when th(^ 
life tenant was married at the date of the settlement, to 
show that by “ wife ” was meant, not merely his then wife, 
but any future wife who survived him {lie Drew, Drew v. 

Drew, [1899] 1 Ch. 336). In properly drawn instruments 
such questions as these should not arise. 

After the jointure comes the term to the trustees to (5) Portions 
secure the portions intended as provision for the younger 
children. This term is limited as the jointure and pin- 
money were by way of use. Such being the case, two 
points are to be noted in regard to it. In the first place. 
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Sect. 3. such a term cannot arise by way of use unless by way of 
bargain and sale, unless the use is based upon 
valuable consideration {supra^ p. 14). Here the use is 
based on valuable consideration ; the yoimger children are 
within the marriage consideration, and the trustees take 
the term on their behalf. In the second place, being 
limited by way of use, the Statute of Uses passes the legal 
title in the term to the trustees without their making 
entry upon the land. In other words, the trustees take a 
complete and not an inchoate interest und(*r the use, the 
legal term and not an interesse termini (supra^ p. 26). 
Accordingly, their term cannot be defeated by an aliena- 
tion lor value of tln^ freehold by the tenant in tail before 
they have taken possession under it, to a purchaser for 
value without notice of it as an intere,sse termini might be. 
They have a legal interest, and not merely a right to a 
legal interest in the s(*ttl(‘d land, and so questions as to 
valuable consideration and notice cannot arise. 


* Satisfied 
terms.’’ 


The t(n*m is limited to the trustees for the })urpose of 
securing portions for the younger children. These portions, 
as we shall s(k% are usually raised and paid by the eldest 
son without the term being dealt with in any way, and 
when this is so the purpose of the term is fulfilled, and the 


term is said to be satisfied.’’ 


Formerly, if it were 


intended tliiit the t(‘rm when it was satisfied 1>hould come 


to an end, it was necessary to put into the limitation of the 
term a “proviso for cesser,” i.c., a clause providing that 
on the purposes of the term being fully executed it should 
cease. If there were no such clause the satisfied term 


became attendant ou the inheritance, the trustees held 
it for the benefit of the eldest son or other person entitled 
to the inheritance. This was sometimes an advantage in 
: case of a sale of the inheritance. In such cases the 
purchaser took a conveyance of the freehold while the 
satisfied term was assigned to trustees for him. The object 
of this was to protect him against any undisclosed incum- 
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brancc upon the freehold created subjieqiiently to tlu^ 
term. Against such incumbnmco the purchaser could 
rely on his term, which having been created before the 
incumbrance gave him a prior title to the possession of the 
land. 

Since December 31st, 1845, it has become unnecessary 
and useless to insert provisoes for cesser in the limitation 
of portions terms, as by the Satisfi(‘d Terms Act, ]mssed that 
year (8 & 9 Viet. c. 112), every such term on becoming 
satisfied immediately determines. As to when a tcuun is 
“satisfied'’ within this Act, see Anderson v. 

8 (^h. App. 180. 

Subject to the jointure and the })ortions term the free- 
hold is limited immediately on the life tenant’s death to 
his first son in foe tail. The only point to be noted with 
regard to this limitation is that it is an instance of th(> 
fact referred to in discussing the common law rules of 
limitation that in limiting the freehold no attention is paid 
to the existence or non-existence oi* chattel interests in the 
land (supra, p. 127). Here, the first interest limited to 
follow the life estate is a chattel interest — the portions 
term. But its existence does not in any way postpone tlu^ 
fee tail limited to the life tenant’s first son. The fee tail 
arises immediately on the determination ol* the life estate, 
and though the term, being limited in precedence to the 
fee tail, entitles the trustees to possession of the land 
before the first son, yet from his father’s death the son is 
the freeholder, however barren his freehold may in fact 
prove. 

In the foregoing precedent the ultimate limitation of the 
lee simple to the settlor follows immediately upon the 
limitation of the fee tails to the sons. Often, however, 
there are interposed limitations to the daughters in default 
of sons of the marriage. Such limitations sometimes take 


Sect. 3. 


(6) KstateH 
tail. 


(7) Remainder 
in fee simple. 
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Act. 
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the form of successive eshites in tail male to the first and 
other daughters similar in all respects to those limited to 
the sons. When this course is adopted, there is usually 
inserted among the other provisions in the settlement, a 
“ name and arms clause” — that is a clause requiring every 
female taking for life or in tail as a purchaser under the 
settlement to adopt the settlor's name and arms on pain of 
forfeiting the estate taken. More frequently, however, 
the limitations in favour of the daughters take the form 
of limitations to them in fee tail as tenants in common in 
cross remainder. These are usually expressed thus : — 

To the use of all the daughters of the said John Doe by 

i.T :;i jjosa Koe and the heirs male of their respective 

bodies as tenants in common in equal shares And if and 
so often as there shall be a failure of issue male of any 
such daughter then as well as to her original share as to 
any share or shares which shall have accrued to her, or 
to the heirs male of her body by virtue of this present 
limitation To the use of the others of such daughters 
and the heirs male of their respective bodies as tenants in 
common in equal shares And if there shall be a failure 
of issue male of all such daughters but one or if there 
shall be but one such daughter then as to the entirety of 
the same premises to the use of such one or only daughter 
and the heirs male of her body. 

% 

It will bo remembered that under s, 51 of the Con- 
veyancing and Law of Property Act, 1881, fees simple 
and fees tail may be limited as “ fees simple ” and “ fees 
hiil ” and without the old common law words of inheritance 
“heirs” and “heirs of the body” {sifpra^ p. 80). In the 
foregoing clause and precedent, the old form has been 
adhered to in all the limitations except the ultimate 
remainder in fee simple. This is a practice very com- 
monly followed by conveyancers. There is, however, 
some very small advantage in point of brevity in adopting 
the statutory words, and if they are adopted, it is well to 
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observe them throughout the settlement. When adopted Sect. 3. 
for the words “ and in default of such issue ” (which are 
inapplicable when no mention is otherwise made of issue) 
should be substituted “ with remainder.” 


After the limitation of the ultimate fee simple come the l’ro>nsion of 
provisions as to portions for the younger children. Some ‘ 
conveyancers begin by defining younger children, then set 
out the amount of the portions to be raised, then charge them 
upon the settled land with the usual hotchpot maintenance 
and advancement clauses. They then set out separately the 
trusts of the term which are confined to ])owers to raise 
the portions charged on the lands and the annual sums (il* 
any) requind for maintenance (s{*(‘ Prid(‘aux, 17th ed., 
vol. 2, p. 373). The more usual practice, however, 
appears to be that adopted in the foregoing precedent — 
that is to set out all provisions concenming the portions by 
way of trusts of the portions term. 


When the latter course is followed the declaration oft^ustsof 
such trusts is commenced as in the foregoing precedent 
(siipra^ p. 146) by defining the phrase younger children.” 

This is done with the object of ensuring the exclusion “ Younger 
from the class entitled to portions of a son, who, though a 
younger child in the sense that he is not the first born, 
yet succeeds under the settlement to the s(»ttled lands, and 
also of every younger child, who, being a son, does not 
live to be twenty-one, or who, being a daughtc^r, does not 
live to that age or marry. The latter oi)ject is attained 
easily enough ; but it is not easy to attain the former 
entirely. Most conveyancers are content to exclude the 
younger son who becomes during his minority the tenant 
in tail in possession or in remainder immediately expectant 
on the life estate. This admits a second or other son, who 
attains twenty-one and afterwards becomes the heir by the 
death of his elder brother or brothers without issue. This, 
however, will cause little harm should such event occur 
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Sect. 3. 


Powera of 
trustees. 


before the son’s share in the portions fund becomes 
absolutely vested, since it is a rule of equity that in such 
an instrument as a marriage settlement where land is 
settled on the “ eldest son,” and portions are provided for 
“the younger children” “eldest son ” means the son who is 
entitled under the settlement to the settled land at the 
period of distribution of the settled funds and “younger 
children ” include all the children except him (^Collimh 
wood V. Stanhope y L. 11. 4 H. L. 52) unless the terms of 
the instrument show clearly that he was to be included in 
any event (in re Prytherch^ .Pr?/therch v. Williams^ 
42 (Jh. D. 590). Thus an appointment of a share in the 
portions fund to a younger son, who during his father’s 
life became the eldest living son, was held to be invalid on 
that event happening [Chadwick v. Doleman^ 2 Vern. 528), 
while, on the other hand, the representatives of an eldest son 
entithul in succession to his father to a life tenancy with 
remainder to his eldest and other sons who died after 
reaching twenty-one in the lifetime of his father, leaving 
only female issue, were held to be entitled to a share of the 
portions fund in dcdault of appointment (Ellison v. 
Thomas^ 2 Ur. & Sm. Ill, and see Davies v. IJugaerim^ 

1 H. & M. 730). And in the same way a daughter who is 
the eldest child by birth is a younger child for the purpose 
of sharing in the portions fund, when she does not succeed 
to the estate under the settlement (Piersou^w. Garnet^ 

2 Bro. 0. C. 38). 


Then follow the powers given to the trustees of the 
settlement to enable them to raise the portions. It is the 
invariable practice to declare that during the life of the 
tenant for life these powers shall not be exercised except 
at his request in writing. After his death they may be 
exercised at such times as the portions become payable. 
Frequently, however, they are not exercised at all, the 
tenant in tail himself raising the money in whatever mode 
is most convenient to him, and on doing so, the trustees 
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and the younger children join in surrendering the term to S ect. 8 . 
him. The term then merges in his freehold and he can 
r(»-settle the settled lands or sell them free from all incum- 
brances as far as portions are concerned. 

Where the term is dealt with by the trustees for the 
purpose of raising the portions, they may either mortgagi* 
it, or sell it, or deal with it in any other reasonable way. 

Under recent legislation this practically gives them th(' 
power to sell or mortgage the fee simple itself (a). By 

65 of the Conveyancing and Law of Property Act, Knlargement 

^ . , tr j rtf Inner t.ArniH 

1881, and s. 11 of the Conveyancing Act, 1882, persons 
entitled either beneficially or as trustees to the possession 
of the land or to the receipts of the income under a term, 
can enlarge their term into a fee simple when : — 

(1) The term was originally one of at least three 
hundred years, two hundred ol‘ which are still unexpired. 

(2) And it is not subject to any rent of money value 
(See Re Chapman and Jlohhs, 29 t’h. D. 1007) ; 

(3) And is not subject to any trust or right of redemp- 
tion in favour of the freeholder ; 

(4) And is not liable to be determined by re-entry for 
condition broken. 

(5) And ^s not created out of any superior term not 
itself capable of being enlarged under these provisions. 

When the term fulfils all these requirements, the owner 
or trustee may by deed declare to the effect that from and 
after the execution of the deed, the term shall be enlarged 
into a fee simple. The resulting fee simple is to be ; 

(1) Subject to all the same trusts powers executory 
limitations over rights and equities and to all the covenants 

(a) It should be remembered, however, that the long terms most 
usually enlarged are terms granted by way of mortgage by free- 
holders (see tw/ra, p. 223 ). 

c. 



m 


Sect. S. 


Extent of 
portions fund 
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and provisions relating to user and enjoyment and to all 
the same obligations of every kind as the term would have 
been subject to if it had not been so enlarged ; 

(2) Except that even where the original term was not 
created without impeachment for waste, it will include the 
fee simple of all mines and minerals which at the time of 
enlargement have not been severed in right or in fact, or 
have not been severed or reserved by an inclosure act or 
award (h). 

As to the amount of tlu^ portions fund, this is now 
usually fixed by the number of younger children. Where 
the settled land forms the only provision for both eldest 
and younger children, in order not to overburden the 
inheritance, the maximum extent of each younger child’s 
expectant portion is usually in inverse proportion to the 
number of younger children. Thus, for example, the 
maximum portions fund would be fixed in this way : If 
there are not more than two younger children 15,000/. ; 
if not more than throe, 20,000/, ; and if more than three 
25,000/. Where, on the other hand, the settled land is 
intended primarily for the eldest son, and is drawn on 
merely as a supjdementary provision for the younger 
children, whose main provision is to consist of the mother’s 
fortune (as in the foregoing precedent) or of some other 
property, the maximum portion raisable for each younger 
child naturally varies according to the size of the family : 
the mother’s fortune might, for instance, be an ample 


(6) This remarkable enactment has already been used by convey- 
ancers for a purpose unforeseen when it was passed. It is used for 
the purpose of attaching incidents to a fee simple which could not 
at common law be attached to it. Where it is intended that a fee 
simple shall pass subject to these incidents a long term is granied 
containing covenants raising the incidents. Afterwards the lessee 
enlarges this into a fee simple. It is impossible to say as yet how 
far the incidents possible in case of a leasehold may not in this way 
be attached to a fee simple. 
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provision by itself for one younger child, while it might Sect. 3. 
need much assistance from the settled land to make it 
sufficient for nine or ten younger children. 

The tenant for life is then given a power of appointment Power of 
over the portions fund, A [>ower of appointment is in 
itself the right of disposition over property separated from 
the other rights which together constitute the aggregate of 
rights called ownershi}). Where th(‘ pro))erty over which 
it subsists is personalty, the exercise of the power affects 
the equitable tith' to the property only. In other words, 
it consists then in the right to declare the trusts on which 
th(i property is to be held. Where, however, the property 
is freehold land, the exercist* of tlie power may transfer 
the legal title according as t]i(» iiit(*rest it creates is or is 
not a use coming within the ])urview of the Shitute of 
Uses {supra^ {). 9). Its exercise then creates springing 
and shifting uses carrying with them the legal estate, and 
the power is said to be a legal power of appointment. 

A common example of a legal power is seen in deeds to 
bar entails (see supra., p. 162). 

The power here given to the life tenant, or donee of the Exclusiveand 
power, is a special power of appointment, that is a power 
to appoint not to whomsoever he pleases, but merely 
among the fnembers of a certain class. Special powers 
were formerly divided into exclusive and non-t^xclusiAe 
powers, the former being powers to ai)point to all or any 
of the class, and enabling the donee to (exclude one or more 
of the class from any benefit in the fund ; the latter being 
powers simply to appoint among the class under which the 
donee had to appoint a share in law and a substantial 
share in equity to every member of the class. This 
distinction is now of little importance since the passing of 
37 & 38 Viet. c. 37, which practically makes all powers 
henceforth exclusive, unless the instrument creating them 
expressly requires that a certain share shall be given to 
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Sect. 3. 


‘Execution of 
power. 


Trusts ill 
default of 
appointment. 


each member of the class, or that none of the class shall 
be excluded. This Act applies to all appointments made 
after its passing (July 30th, 1874), whether the instrument 
creating them was executed after or before that date. 


Where the property settled is the husband’s, the power 
of appointment is reserved to him exclusively ; where it is 
the wife’s, it is usual to reserve it to tlie husband and wife 
jointly during their joint lives and then to the survivor 
(see mpm^t p. 150). It is exercised usually by a deed poll 
(see supra^ p. 47). This deed will be a valid execution 
of the power if it conforms to all the formalities required 
by the instrument creating ; if it does not so conform, it 
will he valid only if it is executed and attested by two 
witness(\s in the mod(^ in which deeds are usually executed 
(22 & 23 Viet. c. 35, s. 12). This protection to appoint- 
ments not executed in accordance with the requirements 
of the instrument creating them extends only to the mode 
of execution. It does not extend to acts necc^ssary to 
enable the donee of the power to execute it, such as the 
consent of some third person to the appointment. 


After the declaration of the settlor's power of appoint- 
ment comes a declaration of the trusts of the portions fund 
which are to take effect so ftir as the settlor fails to exercise 
his power to appoint. Two points are to be noticed in 
connection therewith. In the first place, in badly drawn 
instruments — more especially in wills — sometimes a power 
to appoint is given without a gift over to the class 
intended to be benefited in default of appointment. 
Where such is the case, the court will hold that there is 
an implied trust for these where it is clear from the words 
used that what was intended primarily was to give the 
property to the class, and to give the donee of the power 
merely a right of selection of the particular members who 
should benefit by the gift. Where there is no indication 
of any intention to give to the class, then, on the failure of 
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the donee to appoint, there is no trust in favour of the Sect. 3. 
class among whom he might have appointed {Re Weehei 
Settlement^ [1897] 1 Ch. 289), The second point to be 
noted is that in all well-drawn instruments the trusts in 
favour of the class contain a hotchpot clause. 

The custom of hotchpot originally obtained at common Hotchpot 
law with respect to lands coming to a daughter by descent 
and those she had received from her father in frank- 
marriage. ‘‘It seemed,” says Littleton, s. 267, “tliat 
this word (hotchpot) is an English pudding, for in this 
pudding is not commonly put one thing alone, but one 
thing with other things together. And, therefore, it 
behooveth in this case to put the lands given in frank- 
marriage with the other lands in hotchpot if the husband 
and wife will have any part in the other lands. And this 
tearme (hotchpot) is but a tear me similitudinary, and is as 
much as to say, as to put the lands in frankmarriage and 
the other lands in fee simple together ; and this is for this, 
intent, to know the value of the lands, smL^ of the lands 
given in frankmarriage and of tlie remnant which were 
not given, and then partition shall be made in form 
following. As, put the case that a man be seised of 30 
acres of land in fee simple, every acre of the value of 
12 pence by the yeare, and that he hath issue two 
daughters, aftd the one is covert baron, and the father gives 
ten acres of the 30 acres to the husband with his daughter 
in frankmarriage, and dyeth seised of the remnant, then 
the other sister shall enter into the remnant, viz., into the 
20 acres, and shall occupie them to her own use unless 
the husband and his wife will put the 10 acres given in 
frankmarriage with the 20 acres in hotchpot, that is to 
say, together ; and then when the value of everie acre is 
known, to wit, what every acre valueth by the yeare, and 
it is assessed or agreed between them, that every acre is 
worth by the yeare 12 pence, then the partition shall be 
made in this manner, viz., the husband and wife shall have 
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Sect. 3. 


besides the 10 acres given them in frankmarriage 5 acres 
in severalties of the 20 acres and the other sister shall 
have the remnant, sciL^ 15 acres of the 20 acres for her 
propartie, so as accounting the 10 acres which the baron 
and feme have by the gift in frankmarriage and the other 
5 acres of the 20 acres the husband and wife have as much 
in yearly value as the other sister.” 

Whether, as Littleton asserts and Lord Coke very 
gently and politely denies (/*), estates in frankmarriage are 
still possible, it is certain that they are now unknown ; 
but the principle of hotchpot which attached to them is 
still recognised by conveyancers — if not by the Legisla- 
ture — as a just one, and it is introduced into all settlements 
to prevent any one of the younger children to whom a 
share in the portions fund has been appointed from 
claiming on his parent’s death a further share* in the part 
unappointed without giving credit for the share already 
received. Usually power is given to the tenant for life 
to declare on making an aj)pointinent that the share 
appointed shall not be brought into hotchpot. This power 
may be of some slight convenience when his desire is to 
let the whole fund be divided equally among the younger 
children subject to a certain first (*harge in favour of 
a particular child. 

(c) Littleton says ; “ And note that gifts in frankmarriage were 
by the common law before the Sbitute of Westm. the Second and 
have been alwaies since used and continued etc.’^ To which Coke 
replies : “ By this etc. is to be understood that before the statute it 
was a fee simple and since the statute a fee tail. So as it is true 
that the gifts do continue (as our author here saith) but not the 
estates.” It is not clear what Coke means here. Possibly it is 
merely that a gift under the proper circumstances (see Co. Litt. 21 a) 
in frankmarriage {in liJberum marUagiim) without words of in- 
heritance will now be sufficient to pass an ordinary estate in special 
tail (which seems good law to this day), or it may mean that it will 
pass an estate in special tail with those peculiarities characteristic 
of the old estate in frankmarriage (see Co. Litt. 22 a). 
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After the hotchpot clause comes the maintenance clause. Sect* 3. 
Its object is to provide maintenance for the younger 
children in case the life tenant should die before all of clause 
these have attained their majority. As we shall see, under 
the Conveyancing Act no such clause is now usually 
necessary where a fund producing income is settled on 
ehildren contingently on their attaining twenty-one (infra ^ , / 

p. 208). A portions fund, however, can, of course, pro- 
duce no income until it is raised, and it cannot raised ■ 
until the children have reached twenty-one, and so to ' 
provide maintenance this special clause must be inserted. 

This clause, it will be noted, is directory — that is, the 
trustees have no option but to raise the annual sum set 
out. That annual sum is usually what would amount to 
four per cent, on one-half of the infant’s shar(^ of the 
portions fund if he and the other children were then of 
full age. As we shall see, the power given by the Con- 
veyancing Act is discretionary, and in cases where there 
is a settled fund other than the portions fund (as in the 
foregoing precedent) the trustees will use the income of 
fiuch fund merely to supplement the portions charge. 

The mode, however, in which this annual sum is to be 
used is always left to the discretion of the trustees, and 
the purposes for which it is to be used are described not 
merely as* the maintenance and education of tlu^ infant 
but also its “benefit.” Benefit is a word of very wide 
meaning, which is not limited by the preceding words 
“ maintenance and education,” and its use practically gives 
the trustees a discretion to use the money in any way 
wdiich may reasonably appear to be for the child’s advantage. 

(See Lowther v. Bentinck^ L. R. 19 Eq. 167.) 

With regard to the advancement clause which follows, Advancem 
little need be said, as its terms explain themselves (see 
snpruj p. 147). Its purpose, of course, is to enable the 
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Sect 8. trustees to raise a lump sum during the minority of a 
child for the purpose of establishing him in a profession 
or business. During the father’s life this can only be 
done at his request, and in the way he requests ; after his 
death the trustees have a discretion as large as they have 
in regard to maintenance. 

When the amount of the portions fund depends on the 
number of children who attain twenty-one, the advance- 
ment clause also contains a provision that the money 
raised for advancement purposes is to bo reckoned part 
of the portions fund only if the child advanced attains 
twenty-one, and so counts in determining the amount of 
the portions fund which can be raised. If such a pro- 
vision were not inserted there would bo a chance of all, 
or nearly all, the fund raisable ultimately being paid 
away as advancement to children who did not reach 
twenty-one, and so leaving those who attained that age 
altogether or practically without portions. Thus taking 
the facts to be as in the foregoing precedent, if in the 
event there were four younger children, the amount of 
the portions fund raisable on their all attaining full age 
would be 20,000/. Accordingly, before they attained that 
age, the expectant share of each would be 5,000/. 
Suppose three of them obtained half of their shares, that 
would be 7,500/. If these three died before* attaining, 
and the fourth child alone attained, full age, then in the 
event 7,500/. would have been raised, and as the trustees’ 
powers would thus be more than exhausted, no portion 
whatever could be provided for the surviving child. This, 
of course, is an extreme case, as here the portion provided, 
if only one younger child reaches full age, is exceptionally 
small ; but the same effect in a mitigated degree would 
be produced in the ordinary case where the size of a 
younger child’s portion varies not with, but inversely to^ 
the number of children. 
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Sometimes a clause is inserted giving the trustees power S ect. 3. 

to raise the portions fund, not as it is wanted, hut all at p^wer to 

once. The benefit of this arran icemen t is that it enables ^ , 

„ , , . , portioHH fund 

the trustees to secure all that can be wanted by a single at once, 
mortgage or sale of the term. AVhere, then, it is highly 
probable that the fund will have to be raised by sale or mort- 
irane such a clause is useful ; but where from the extent 
of the property settled or from other cause it seems likely 
that the fund may be raised without any d('alings with 
the term, it is useless, and on the princijde now so generally 
observed that no clause should be inserted unless it is 
likely to prove useful, it is now usually oinitt(‘d. 


The last })roviso of the portions term is that subject to Froeholdcr 
the previous trusts the trust(u*s are to [)ermit tlu^ frcnv 
holder under the settlement to r(‘ceive the rents and 

joct to trUBtR. 

})rofits of the settled land. Its object is to j)revent the 
trustees interfering with th(‘ tenant in tail in th(' 
management of the settled land further than is mjcessary 
to perform the trusts of the tiuans. Sometimes this is 
expressed to include the costs and expens(‘s of th(^ trust(H*s 
in carrying out such trusts, but this is not nec(*ssary, since 
the trustet's are by law entitled to a charge on the term 
of such costs and expenses. It is also usually drawn as 
to its closing words thus : “The rents and profits of the 
hereditament^ to be receiv(‘d by the person or persons lor 
the time being entitled to tin* said hereditaments in 
remainder immediately expectant upon the said term.” 

This form is objectionable, if not from a practical at any 
rate from a theoretical point of view, since it assumes that 
the owner of the freehold, subject to the term, holds in re- 
mainder upon the term. This, however, as has already been 
pointed out, is not so (see sapva, p. 127), and in a studentV 
book, at any rate, it is desirable that this should be noted. 

After the trusts of the portions term, two sets of clauses 
usually follow : first, claus(*s with regard to the powers of 
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Trusteofl to 
be truBteeH 
under Settled 
Land AetB. 


Trustees to 
be trustees 
for s. 42 of 
Conveyancing 
Act. 


Who are 
trustees 
under s. 42. 


tlio trustees over the property, independent of the portions 
t(»rm; and, secondly, clauses giving powers to the life tenant 
in addition to those provided hy the Settled Land Acts. 


Th(^ h’rst set of clauses is now very short. Usually it 
(consists merely of one or two as in the foregoing precedent 
(supra^ ]). 148). The first object of these is to make the 
trustees of the settlement trustees for the purposes of the 
S(*ttled Land Acts. As has nlready been ])ointed out, 
th(^ tenant for life cannot exercise any of the larger powers 
conferred upon him by these Acts unl<‘ss there are trustees 
for the jmr])oses of the Acts. Trustees are trustees for 
th(* j)iirf)Oses of* the Acts if they have a jjower of sale 
imin(‘(]iat(S (;onting(mt, or future, or a power to approve 
or consent to a sah* of th(‘ settled land, or of land settled 
under similar limitations (s. 2 Settled Land Act, 1882 ; 
s. 16 Settled Land Act. 181)0). But as at the j)resent 
time th(‘ jjowers of sale in a strict settlement are vested in 
th(‘- Hf(^ tenant, it is the usual ])ractice to appoint trustees 
(^xpr(\ssly for the purposes of the Acts. This is now done 
simply by (h^claring the truste(‘s of the term to be trustees 
for thf^se ])urposes. The second object is to make the 
tnisteec of the settlement trust(‘es for the purposes of 
s. 42 of the ( Jonveyancing and Law of Broperty Act, 1881. 
This is done in the same wav. 


In order to provide for the i)roper management of the 
settled land during any period when the person entitled 
under the settlement to the property was a minor, it was 
formerly necessary to give express powers to the trustees. 
The object of s. 42 of the Conveyancing and Law of 
Property Act, 1881, is to imply such powers in all 
settlements executed after that Act came into operation 
unless these are expressly (‘xcluded in whole or part 
by the terms of the settlement. The persons to exercise 
the implied powers are the persons appointed by the 
settlement for that purpose, or if there are none so 
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appointed, the trustees having a power of sale, or to 
consent or approve the sale, of the settled land or of 
part thereof, or if there are no such persons, then persons 
appointed by the court (e/. trustees for the purposes of 
the Settled Land Acts, supra). The powers given by 
8. 42 to these persons are as follows : — 

(1) They shall manage or superintend the management Powers given 
of the land with full power to cut timber and underwood 

in usual course for sale, repairs, (‘to., and to (rrect, pull 
down, rebuild, and repair buildings, to continue working 
mines, etc., which have hitherto been usually worked, 
to improve the land, to insure against fire, to make allow- 
ances to and arrangements with tenants and others, and 
to determine tenancies and accept surrenders of leases, and 
generally to deal with the land in a proper and due course 
of management ; but so that when* the inlant is impeach- 
able for waste, the trustees shall not commit waste, and 
shall cut timber on the same terms only iind subject to 
the same restrictions on, and subject to which the infant 
could, if of full age, cut the same. 

(2) They may use the income of the land which is to 
include the produce of timber and underwood sold, in 
paying all expenses arising out of the exercise of their 
powers, and all outgoings not payable by other persons, 
and in keeping down any annual sum, and the Interest of 
any principal sum, charged on the land. This power, it 
is to be noted, applies only to the income. If it is 
necessary to raise capital money by mortgage or other- 
wise for these purposes, application must bo made to 
the court (Re Jackson^ Jackson v. Talhot^ 21 Ch. D. 

786). 

(3) They may apply at their discretion any income to 
the maintenance, education, or benefit of the minor, or 
pay the same to the minor’s parents or guardians for that 
purpose. 
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(4) Any residue of income is to be invested in securities 
authorised by the settlement, if any, or by law for the 
investment of trust funds, and they may vary such invest- 
ments. They are to accumulate the income of these 
investments in the way of compound interest, and shall 
stand poss(^ssed of the accumulated fund arising from the 
income of the land, and from the investments of income 
on the trusts following : — 

(a) If th(‘ infant attains twenty-one in trust for the 
infant. 

(h) If the infant is a woman, and marries while an 
infant, then in trust for her separate use inde- 
pendently of her husband, and so that her receipt 
after she marries, and though still an infant, 
shall be a good discharge ; but — 

(c) If the infant dies while an infant, and being a 
woman without having been married, then where 
the infant was under the settlement tenant for 
life, or by ])urchase tenant in tail, or tail male 
or tail female, on the trusts, if any, declared of 
the accumulated fund by the settlement ; but 
where no such trusts are declared, or the infant 
has taken the land from which the accumulated 
fund is derived by descent, and not by purchase, 
or the infant is tenant for an estate in fee simple, 
absolute or determinable, then in trust for the 
infant’s personal representatives as part of the 
infant’s personal estate ; 

but the accumulations or any part thereof may at any time 
be applied as if the same were income arising in the then 
current year. 

These powers, so far as they relate to the land, may, 
where the minor’s interest is an undivided share of the 
land, be exercised by tlie trustees in conjunction with the 
persons entitled to the other undivided shares. 
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The powers given by s. 42 tire so ample when taken in Sect. 3. 
<*uinbination with the powers given to the trustees by the 
Settled Land Acts during a tenant’s minority that there modification 
is generally no need to attempt to enlarge them, and they powers, 
are so beneficial that there is generally no desire to exclude 
th(un by any express provision in the settlement. There 
is one point, however, in regard to the trusts of the 
accumulated income which is sometimes objected to. In 
the event of the minor not living to receive this accumu- 
lated income if there be no direction in tin* settlement as 


to it, it goes to his personal rej)resentatives. In the case 
of a strict settlement this is rarely the intention of the 
sc^ttlor, and accordingly it is customary to direct that in 
th(^ event of a minor entitled to an estate for life or in 


tail by purchase dying before becoming entitled to the 
accumulated income, the latter shall be; treated as ca 
money under the Setthnl Land Acts, that is, as part of the 
corpus of the property settled. This dirc^ction is limited 
to minors taking testates for life or in tail by purchase, 
because an attempt to attach it to the estat(^s of minors 
taking by descent would render the restriction void as 
contrary to the rule against ])erpetuities (see supra^ p. 141). 
This same limitation must be attached to any express 
powers of management given to the trustees of the settle- 
ment. It is to be observed that s. 42 so limits the trusts 



as to the ifbcumulated income, but does not aj)j)Iy any 
limit to the powers of management of the land. From 
this difterence some have inferred that it is intended that 


the trustees of the setthnnent are to hav(^ tlu^ statutory 
powers even whether the minor takes the land by purchase 
or by inheritance. This conclusion is extremely doubtful ; 
there is, however, no decision as yet to resolve the doubt. 


The second set of clauses which follow the trusts of the Additional 
portions term are, as has been said, those giving the life 
tenant rights and powers over and above those given 
him by the Settled Land Acts. The rights and powers, 
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Sect. 3. however, given by those Acts, are so large that it is only in 
exceptional cases that they need any extension save on one 
point. Where the estate of the life tenant is not impeach- 
able for waste, a clause should be inserted similar to that 
in the foregoing precedent (aupra^ p. 148), relieving him 
from the necessity put upon him by s. 11 of the Settled 
Land Act, 1882, of setting aside any part of mining rents 
or royalties as capital mon(‘v (see sup7'a, p. 169). The 
other points on which clauses adding to the powers given 
by the Settled Land Acts are most commonly needed 
have already been set out (sitpra^ j). 165). 
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Powers to apjtoint and, fjay 
j agents .... 213 
Statutory rights and jiowers 
of tmtstee^s - - - - 214 

Breach of trust • ♦ - 215 

Belief for a breach of trust - 215 


With the second testatum commeiici^s th(‘ settleiiumt ofPorHonal 
the wife's fortune. Tliis settlement is not a real or strict 
settlement, but a personal settlement. It is a personal 
settlement not because the property settled, being lease- 
holds, is jHirsonalty, but because the trusts of the settlcmcmt 
show that the parties to the settlement intended to treat it 
as personalty. If the property settled had been freeholds 
the settlement would still hav(' been a personal settlement 
since the eflPect of the trusts would have been to convert 
it for the purposes of the settlement into personalty. 


Conversion,^ or the notional change of land into money Doctrine 
or money into land,” is an idea upon which the whole 
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nature of a settlement, \vli(‘ther by de(M] or will, is based. 

; Practically thf‘ doctrine^ of ecjiiity as to it is shortly this, 
that where from the words or scope of the instrument it is 
clear that the settlor in bonded to deal wdth land as if it 
w(*re money, or witli money as if it were land, the court 
will r(‘^ard the proj)(Tty settled as Ixdng from the moment 
th(‘ settlement comes into oj)eration changed into property 
of tln‘ species intended (Fletcher v. Ashhurnerj 1 Bro. tJ. C). 
407). Usually this ijitenlion is expressly stated in the 
settlement, as when there is a direction to sell freeholds 
and hold the ])roceeds upon certain trusts, or to invest 
settled moniw in th(‘ purchas(^ of freehold lands. In 
such cas(>s there is an (express trust for conversion. But 
sometimes the inbMition to convert is only interred from 
th(^ nature of the limitations under the settlement, as 
wh<u‘e, aft(*j* a direction to invest money in freehold land 
or securities, limitations an* s(‘t out apjdicable only to 
realty (J'Airlom v. Sanmler.% Amb. 241). In whatever 
way the inbmtion to convc'rt may be gathered, once it is 
gathered the ('fleet is that (‘(juity will, from the moment 
the settlement Ixicomes operative, regard the property as 
Ix'ingof th(* species into which it is intended to be changed, 
whatever its actual nature may then be. 


In th(^ lore going ])r(*cedent there is, strictly speaking, 
no trust for conversion since the property settled being 
leaseholds is personalty, and therefore not changed in its 
legal character by being turned into money. But had 
the settled property been freeholds the trust for sale in the 
settlement would have caused a conversion immediately 
upon the ex('cution of the settlement, and that in spite of 
the fact that the settlement clearly does not contemplate 
an immediate sale, since the trust to sell is only to be 
exercised during the lives of John Doe and Rosa Roe at 
their request in writing, and in spite of the further fact 
that no sale may in the event ever take place, since on the 
deaths of John Doc and Rosa Roe the younger children of 
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the marriage may elect to take the land itself. The trust S ect. 1 
for sale is important as showing that the land is to bo 
regarded as personalty, and the effect of such a trust, 
however remote, always is to cause an immediate con- 
version, unless it is so remote as to he void as a breach of* 
the rule against perpetuities {Goodier v. Edmunds^ [1893] 

3 Oh. 455). 


The object of the settlement of the wife’s fortune in the 
foregoing precedent being to provide for the younger accompany 
children of the marriage the trusts are framed so as to treeholds. 
ensure that the wife’s leaseholds and the husband’s fre(‘“ 


holds shall not vest in the same persons. Sometimes, 
however, it is desired to secure, as far as j)Ossible, that tlu^ 
leaseholds shall go with the strictly settled freeholds. 
When this is the case it is not usual to settle them upon a 
trust for sale, with directions to invest the proceeds in 
freehold land, save where it is intended that the leaseholds 
should really be sold. Where it is desired that there 
should be no sale, but that the leaseholds settled should 
accompany the freeholds, the leaseholds are assigned to the 
trustees who “ shall hold the same premises uj)on such 
trusts, and subject to such powers and provisions as shall 
correspond with the uses trusts powers and provisions 
hereinbefore declared and contained concerning the free- 
hold hereditiAnents hereby settled or as near thereto as 
the nature of the premises will permit but not so as to 
increase or multiply charges or powers of charging and 
so that the said leasehold premises shall not absolutely 
vest in any person hereby made tenant in tail by purchase 
unless he shall attain the age of twenty-one years but on 
his death under that age shall devolve in the same manner 
as if the same had formed part of the freeholds of 
inheritance hereby settled.” 


The only point in this clause which may need explana- 
tion is the direction that the settled leaseholds shall not 

c. 


o 
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Soct* 4* 


Consideration 
and operative 
wordfii 


vest absolutely in a tenant in tail by purchase who dies 
before attaining twenty-one. The leaseholds here settled 
to accompany the freeholds are not converted, and 
accordingly they are still personalty in law and equity. 
Now, it is a rule of law that a heritable interest cannot be 
created in personalty, and that words of limitation which 
would create an estate in fee or in tail in realty will 
convey the absolute interest in personalty (see Underhill 
and Strahan’s Interpretation of Wills and Settlements, 
p. 160). Accordingly, if there were no such direction as 
this, the settled leaseholds would vest absolutely in the 
first tenant in tail immediately on his birth, and on his 
death they would go, not to the next tenant of the freeholds 
under the settlement, but to the personal representjitives 
of the deceased tenant. Accordingly, if the first son of 
the marriage died an infant the purpose of the settlement 
would be frustrated, perhaps long before^ the death of the 
first life tenant. This result cannot altogether be pre- 
vented, since a direction that on the death ol‘ any tenant 
in tail the leaseholds should go to the next tenant of the 
freeholds, would be void for remoteness, as being applicable 
to tenants in tail by descent, and not confined to tenants 
who must take within twenty-one years after the death of 
the life tenant. Accordingly it is limit(‘d to tenants in tail 
by purchase during their minority ; and so on the death of 
any tenant in tail by descent, or of a teniint in tail by 
purchase, of full age who has not barred the entail of the 
settled freeholds, the latter will go to the heir of his body, 
or if he have none to the next tenant under the settlement, 
while the settled leaseholds will go under liis will or to his 
next-of-kin. 

Taking now the clauses of a personal settlement in the 
order set out in the foregoing precedent, it is to be 
noted that the consideration and operative w^ords (when 
there are any) are the same, as in a strict settlement. 
Usually, however, when the property in a personal 
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settlement is land there are no operative words, the land Sect. 1 
being conveyed to the trustees by a separate instru- 
ment. The chief advantage of this at the present time is 
that, on the sale of the settled land under the trust for 
sale, the settlement does not become a document of title 
to the land sold. 


When the conveyance is by separate deed the indenture Conveyance 
is made between the same parties, and the consideration, 
the operative words, the habendum, and the trusts till deed, 
marriage and for sale, are the same as in the foregoing 
precedent. Then the trusts of the proceeds of the sale 
are set out thus — 

“ Upon the trusts and subject to the powers and pro- 
visions declared and contained concerning the same in 
and by an indenture already prepared intended to bear 
even date with and to be executed immediately after 
these presents and to be made between the same parties 
as these presents under which indenture the income of 
the said net sale moneys and the investments thereof 
and the rents and profits of the said hereditaments and 
premises until sale are payable to the said Eosa Boe 
during her life for her separate use without power of 
anticipation and after her decease to the said John Doe 
if surviving during his life.” 


Then powers of management are given to the trustees 
with power to grant leases with the consent, or at the 
request, of the tenant for life, and provision is made for 
the appointment of new trustees in the same terms as in 
the foregoing prcx^edent (supray p. 151 ). 

Returning to our precedent, the first matter that calls 
for special attention is the trust for sale. In connection 
with it, it may be well to say a word or two as to trustees’ 
powers as to sales generally. 
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Trustees’ 
right to sell 
(1) At csom- 
mo» law. 


(2) In equity 


Generally speaking, a trustee has as such no right to 
sell the trust property unless that power is given him 
expressly under the trust, or by all the cestws ipie tmst, or 
in particular cases by the law. But where he has the 
legal estate in him, if he sells in breach of trust to an 
innocent purchaser for value who does not know and haa 
no reasonito suspect that the sale is in breach of a trust, he 
passes a good title. This result arises from the operation 
of the equitable doctrine that where equities are equal, the 
law shall prevail. The cestui s que trust and the innocent 
purchaser for value have in the case given equal equities 
to the land — that is, they have equal rights in equity to it 
— but the purchaser has also th(' legal titles He accordingly 
is preferred. 

Th(' trustee then can lawfully sell only when he has 
pow(^r to do so unch^r the trust or by consent of the cestuis 
que trusty or in certain circumstances when the law gives 
him a special authority to do so. Dealing with these latter 
first, the cas(‘s when* the law independent of statute permits 
or rather directs him to sell, is where the settled property 
consists of wasting interests, such as leaseholds or rever- 
sionary interests in j)ersonalty, and there is no direction in 
the settlement that the cestuis que trust entitled thereunder 
to limited interests, are to enjoy the settled property in 
specie {Howe v. Dartmouth^ Earl of\ 7 Ves. 137, 1 W. &T. 
Lead. Gas. 6b). Cases under this head arise almost in- 
variably under residuary bequests in wills, as settlements 
by deed nearly always contain specific provisions on the 
point. Where, however, whether in a will or settlement 
by deed, property of a wasting or reversionary nature is 
settled, under a general description, without any indication 
as to how it is to be enjoyed, it is the duty of the trustees 
to realise it, and pay the interest merely of the capital 
money to the cestuis que trust. This rule, however, applies 
only to personalty, and not to diminishing freehold 
interests {In re Game^ Game v. Vounq^ [1897] 1 Ch.. 



PERSONAL SETTLEMENT CLAUSES. 


197 


Various statutory powers of sale have been conferred Sect. 4. 
upon trustees. The most important of these for present 
purposes are (1) the case of the trustees of a settlement, statute, 
where the tenant for life is an infant, w^hen by s. 60 of the 
Settled Land Act, 1882, the powers of a tenant for life 
under that Act may be exercised on his behalf by the 
trustees of the settlement ; and (2) where a sale of settled 
land is to be made to the tenant for life, when by s. 10 of 
the Settled Land Act, 1890, the trustees are to stand in 
the place of and represent the tenant for life, and have in 
addition to their powers as trustees, all the powers of the 
tenant for life in reference to negotiating and completing 
the transaction. Two other statutory powers of sale given 
to trustees, but, like the right and duty of realising wasting 
personalty, concerning executors more than trustees of settle- 
ments are (1) power to sell part of the settled pro))erty to 
realise (estate duty payable in respect of the Settled Lands 
(Finance Act, 1894, s. 9) ; and (2) power to sell a testator’s 
or intestate’s land for the ]>urpose of paying debts his 
personalty is not sufficient to meet (Ijiind Transfer Act, 

1897, s. 2 (2)). 

Where the trustee sells at the request of the vestnis qve (4) Ab agent 
trusty he acts merely as their agent to convey the legal 
estate. In order that he may be lawfully constituted their 
agent, all tbB cestuis que trusts under the settlement must 
be in esse and must be sui juris^ and must join in the 
direction to sell. Conversely, where these conditions are 
fulfilled, the cestuis que trust are entitled if the trustee has 
power to sell, to interfere and prevent his selling. They are 
in fact the owners of the settled land, and have the same 
right as any other owners to decide what shall be done 
with it. But if any possible cestui que trust is still unborn, 
or if of those born any are not competent to join in selling 
property either through age or any other disability, or if 
any refuse to join in the direction to sell, the trustees can 
only act within the powers the law or the settlement gives 
them. 
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(S) Under 
express trust 
or power. 


GonreyanceB 
by trustees. 


Where there is an express power or trust for sale, the 
trustees can sell only at the time and in the manner 
set out in the settlement. Thus, if the trust for sale is 
not to arise until the death of the life tenant, he cannot 
sell even with the life tenant’s consent before that event 
{Bryant v. Barmingham^ 44 Oh. D. 218). And an 
express power or trust for sale will entitle the trustees 
only to sell in the ordinary acceptance of that word — that 
is, to transfer the settled land for a lump sum of money 
paid on transfer. It will not justify an exchange of the 
land for other land, or a sale for a rentcharge. As to the 
mode of sale, it was formerly the practice to give the trus- 
tees express powers as to it ; but the provisions implied by 
s. 13 of the Trustee Act, 1893, are now generally thought 
to allow trustees sufficient discretion. By that section, a 
trustee for sale may sell or concur with any other person 
in selling all or any part of the property either subject to 
prior charges or not, and either together or in lots, by 
public auction or by private contract, subject to such con- 
ditions respecting title or (nidence of title or other matters 
as the trustee thinks fit, with power to vary any contract 
of sale and to buy in at any auction, or to rescind any 
contract for sale, and to resell without being answerable 
for any loss. These powers are implied only in so far as 
they are not excluded by the terms of the settlement, and 
only in settlement execut(?d since Decembei* 31st, 1882.. 
As to the law previous to this enactment, and the proper 
mode of proceeding when there is a joint sale, see In re 
Cooper and Alienas sale to Ilarlechj 4 Ch. D. 802. 

Trustees selling under a power of sale are expressed 
usually to convey as trustees,” which implies under s. 7 
of the Conveyancing and Law of Property Act, 1881, merely 
a covenant against incumbrances effected by themselves, as 
has already been pointed out {supra, p. 71). And, as has 
also been pointed out, it is customary for trustees selling 
as trustees to give merely an acknowledgment and not an 
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undertaking as to the documents of title in their possession Sect 4. 
{supra^ p. 85). A married woman who is a trustee for sale 
cannot convey freeholds except by separately acknowedged 
deed and with the concurrence of her husband (supra^ 
p. 89), though she can convey freeholds or copyholds 
vested in her as a bare trustee, as if she were a feme sole 
(Trustee Act, 1893, s. 16). A bare trustee in this con- 
nection would seem to mean a trustee whose sole duty is 
to convey as directed by the cestuis ijue trusty but see Jie 
Dociora, JJocwra v. Faiths 29 Ch. D. 693. Sometimes 
when the married woman is not a bare trustee within this 
definition, and it is impossible to secure the concurrence 
of her husband in the conveyance, conveyancers attempt to 
enable her to convey as a feme sole by getting the pur- 
chaser to pay the whole purchase-money to her before 
conveyance. On receipt of the purchase-money she 
becomes trustee for the purchaser, and as her sole duty as 
trustee is to convey to him, she is a bare trustee within s. 16 
of the Trustee Act, and so able to convey as a feme sole. 


As has already been pointed out, the existence of a Trusts for 
trust for sale of the settled lands, has the effect of pre- 
venting the tenant for life of the income of the settled Settled Lant 
property exercising the powers given by the Settled 
Land Acts, without an order of the court under s. 7 


of the Act of 1884 (supra, p. 167). The trustees, on the 
other hand, are empowered to exercise the powers given 
them by the settlement without the consent of the tenant 
for life, unless the settlement requires such consent (Settled 
Land Act, 1884, s. 6). Where it is desired that the life 
tenant and not the trustees shall exercise the powers of 
sale and management during his life, two courses are 
open to the conveyancer. He may, in the first place, give 
the life tenant a legal estate in the settled land during his 
life, and make the trust for sale to arise only on his death. 
Here the tenant for life would have all the powers of a 
life tenant under the Settled Land Acts. Or the powers 
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may be given to the trustees with leave to delegate them 
to the tenant for life. This is perhaps the preferable 
method wherever the express powers given are very 
extensive, or include the right to commit waste, since in 
case of the life tenant’s bankruptcy, the powers remain in 
the trustees of the settlement. 

The effect of an order under s. 7 of the Settled Land 
Act, 1884, is to transfer the power of sale from the trustees 
to the tenant for life of the income of the settled land, but 
only from the registration of the order as a Us pendens. 
Accordingly, in case of a purchase from trustees for sale 
under a settlement, a search should be made on behalf of 
the purchaser, for such an order. 

Following the trust for sale comes the trust for invest- 
ment, In the first section of the Trustee Act, 1893 
(56 & 57 Viet. c. 53), is contained a list of the securities 
in which trust funds may be lawfully invested by trustees, 
unless the trust instrument forbids investment in them. 
Where, however, an immediate sale and investment is 
contemplated, it is the practice not to rely on these 
provisions, but to set out expressly in what securities the 
trustees may invest. This is done partly to save expense, 
by enabling the trustees to ascertain without legal assistance 
how they are entitled to invest money, and partly because 
it is sometimes diflicult to ascertain whether a security is 
within the securities authorised by statute or not. But 
in case no sale of the corpus of the settled property is 
contemplated until the period of distribution, as in our 
precedent, there is no advantage in setting out at great 
length the securities in which the trust funds might be 
invested if there were a sale. 


Trus^ The chief of the securities authorised as investments for 

trust funds by s. 1 of the Trustee Act are, (a) Government 
securities of the United Kingdom ; (b) real or heritable 
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securities in Great Britain or Inland ; (c) stock of the 
Banks of England and Ireland ; (d) stock charged on the 
revenues of India; (e) any securities the interest of which is 
for the time being guaranteed by Parliament ; (f) Metro- 
politan consolidated stock ; and (g) nominal or inscribed 
stock of a county council or of any borough with a 
])opulation of over 50,000 at last census. As regards 
railway, canal, and waterworks company securities, the 
general princijde followed by the Act is that trustees may 
invest in debenture, guaranteed, and preference stock of 
such companies, in the United Kingdom, only when there 
has been paid on the ordinary stock for the ten years 
preceding the investment a dividend of not less than threes 
per cent, per annum. Trusts funds may also be invested 
in Indian railway securities where* the railway belongs to, 
or the interest on the securities is guaranteed by, th(^ 
Indian Government. By s. 4 of tin* Trustee Act, the 
retaining of an investment, originally proper, aft(*r it has 
ceased to be a proper investment for trust funds, is not in 
itself a breach of trust. 

Formerly there was some doubt as to whether the right 
to invest in real securities justified an investment on mort- 
gages of long leaseholds, which doubt w^as finally decidiu] 
in the negative {Re BoycTs Settled Estates^ 14 Ch. D. 026). 
Section 5 (1/ of the Trustee Act, how(*.ver, enacts that a 
trustee having power to invest in real securities, unh*ss 
(‘xpressly forbidden by the trust instrument, may invest on 
mortgage of jiroperty held for an unexpired term of not 
less than two hundred years, and not subject to a reserva- 
tion of rent greater than a shilling a year, or to any right 
of redemption, or to any condition of re-entry except for 
non-payment of rent. This enactment has created another 
doubt, namely, as to whether it applies to express powers 
only or express and statutory powers of investing in real 
securities. Most probably the courts will put the larger 
construction upon it. 


Sect. 1 
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Sect. 4. 


Varying 

investment s. 


SUtutory 
rules as to 
investments. 


Section 1 of the Tru.stee Act, 1893, empowers the trustee 
to invest “ any trust funds in his hands, whether at the 
time in a state of investment or not,” in these securities, 

and also from time to time to vary any such investments.” 
This power is to be exercised at the discretion of the 
trustee, but subject to any consent required by the 
instrument, if any, creating the trust. Accordingly, an 
express power to vary investments is now no longer 
necessary, and when inserted it is usually for the purpose 
not of extending the trustees’ powers, but of limiting 
their discretion. 

The Trustee Act, 1893, makes certain provisions for the 
guidance and protection of trustees in making investments 
of the trust funds. The first of these is as to investments 
in real securities. Section 8 (1) provides that where a 
trustee (1) obtains a report from a competent surveyor ; 

(2) employed indei)ondently of any owner of the land ; 

(3) stating the market value of the land ; and (4) advising 
that the property is a sufficient security for the proposed 
loan, then, if, acting on the faith of this report, he advances 
on loan not more than two-third parts of the reported 
value, he shall not be liable merely by reason of the 
proportion of the amount of the loan to the value of the 
property. This is a modification of the old Chancery rule 
that a trustee was not justified in advancing S)n mortgage 
more than a half of the market value of the mortgage 
estate. Sub-section (2) of the same section provides that 
he shall not Ix' liable merely because in advancing a loan 
on leaseholds, he dispensed wholly or in part with the 
production or investigation of the lessor’s title. (As we 
have seen, on an open contract to assign a lease the 
assignee is not entitled to production or investigation of 
the lessor’s title (#w/>ra, p. 92).) And by sub-s. (3) of 
the same section a trustee who acts with reasonable 
prudence and caution, is not liable for breach of trust 
merely because he, in effecting the purchase or lending 
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money upon the security of any property, takes a shorter 1 

title than that he could require on an open contract. Tlie 
reasonable prudence and caution expressly required i>y 
sub-s. (3) is inrpliedly required in the other sub-sections, 
and nothing therein contained will save from liability the 
trustee who has acted negligently (see Re Soniei^sef^ 

SoDierset v. Earl Poulett^ [1894] 1 Ch. 231). 

Section 9 deals with advances improperly large on 
mortgage securities which would have been proper invest- 
ments for smaller advances. Under it the trustees is to 
be liable only to the (extent to which the advances are too 
large. The former rule was that in such cases the trustee 
was liable for all loss incurred. Section 9 ai)plie3 to 
investments made before as well as after tlie passing of tin' 

Trustee Act. 


It will be observed that the statutory [)owers of invest- 
ment of trust funds do not include a power to invest in tmst funds, 
the purchase of land. Almost the only trust funds which 
by statute can be invested in the purchase of land, an) 
capital money arising under the Settled Land Acts 
(s. 21 (vii.) Act of 1882), and compensation for settled 
land taken under the Lands (Clauses Consolidation Act, 

1845 (s. 69). In general, if it is desired that trustees 
should have !juch a power, it must be expressly given to 
them. When so given, then if the settlem(*nt is a personal 
one, there should be directions that the lands so pur- 
chased should be held in trust for sale, and the proceeds 
held on the same trusts as those declared of the trust 
funds, and so long as the lands are unsold, the rents and 
profits should go as the income of the funds would have 
gone — ^that is, directions similar to those set out in our 
precedent at p. 149, supra. 


The trusts of the income of the settled property follow Tnwts of 
the trust for investment. Where it is the wife’s fortune 
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Sect 4. 


Sepai'ato uxv. 


jl 


that is settled, the first life estate is given to her, and 
usually a second life estate is limited to the husband if he 
should survive her, as in our precedent. The wife’s life 
estate is declared to for her separate use and without 
power of anticipation. 

The doctrine of separate use was one of the matters in 
which equity departed most completely from the common 
law. At common law a woman had during her coverture 
no capacity for holding any sort of property apart from 
her husband. On marriage her choses in possession, such 
as money, goods, etc., vested absolutely in her husband ; 
her choses in action, such as debts due to her, stock, and 
leaseholds which were regarded as contract rights, vested 
in him for his life, and if he reduced them into possession, 
then in him absolutely ; if he did not reduce them into 
])ossession, they survived to th(‘ survivor of him and her ; 
while all her realty vested in him during his life, but he 
could not alienate it without her concurrence, and on his 
death it went to her, or, if she were dead, to her heirs. 
Equity in establishing the doctrine of separate use, entirely 
reversed the doctrine of a married woman's capacity to 
hold property. It held that when property was vested in 
a trustee for a woman’s separate use, whether the woman 
was married at the time the property was vested in the 
trustee or married afterwards, the wife’s equititble property 
was not affected by her coverture. She was still entitled 
to en joy it as a feme sole. When the gift was made after 
marriage, and was direct to th(‘ wife for her separate use, 
then equity could not prevent the legal estate vesting in 
the husband, but it declared him to be a trustee for his 
wife, and her equitable property remained. In either 
case she could enjoy it, and dispose of it inter vivos and by 
will, exactly as if she were unmarried. But if she pre- 
deceased her husband without disposing of it inter vivos or 
by will, her husband’s common law rights revived, and he 
took her personalty as her administrator, and a life estate 
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ill her heritable freeholds as tenant by the curtesy. Th<‘ Sect. 4, 
doctrine of separate use being invented to protect the wife 
against the husband, ceased to operate when she no longer 
needed protection. 

Since 1882 a married woman’s legal capacity to hold Statutory 
property has been much the same as her equitable capacity, 

By s. 1 (1) of the Married Women’s Property Act, 

(45 & 46 Viet. c. 75) it is enacted that a married woman 
shall, in accordance with the provisions of that Act, be 
capable of acquiring, holding and disposing by will or 
otherwise, of any real or personal property as her separate 
estate in the same manner as if she w'ere a feme sole, 
without the intervention of a trustee. This enactment 
afiplies to all the property, whenever acquired, of a woman 
married since December 31st, 1882, and to all the j)r()[)erty 
acquired since that date by a woman married before 
January 1st, 1883. The Act, however, like the equibibh* 
doctrine of separate use, applies only during covertuiv*. 

On the death of the wife, intestate, during the husband’s 
life all his common law rights revive and he takes (subj(^ct 
to her debts ; s. 23 ; Surman v. \Vliarto7i, [1891] 1 Q. B. 

491) all her personalty absolutely (Re Lamhert, Stanton v. 

Lambert, 39 Ch. D. 626), and a life estate by the curtesy 
in her heritable freeholds (Hope v. llojw, [1892] 2 (^h, 

336). 

In order, then,, that the wife may enjoy the separate use* 
of the property it is now no longer necessary to ins(Tt 
express words to that effect even when her enjoyment is 
without power of anticipation (In re Lumleij, E,r paiie 
ffooiLBarrs, [1896] 2 Ch. 690) ; but in practices express 
words always are inserted. 

The restraint on anticipation is also the creation of Restraint 
equity and intended for the protection of the wife. The 
separate use was designed to prevent the husband taking 
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fleet 4, the wife’s property ; the restraint on anticipation to 
prevent her giving it to him — under the persuasion, as 
Lord Brougham said, of his ‘‘kicks or kisses.” And 
formerly the restraint was a nullity unless the property 
was held for the wife’s separate use in equity (Stogden v. 
Lee, [1891] 1 Q. B. 661) ; but since the Married Women’s 
Property Act, 1882, it may be, as we have seen, attached to 
property left to her without any limitation to her separate 
use (In re Lnmlejf^ mpra). 


When a restraint upon anticipation is imposed on 
property given to a woman it has no operation except 
during coverture. If at the time of gift she is un- 
married she can do with the property as she pleases, and 
she has the same power if she afterwards becomes a widow 
(Tullett v, Armstrong^ 1 Beav. 1) ; but as soon as she 


marries and as Ioud: as slu*. remains married the restraint 


prevents her from in any way alienating or charging th(* 
corpus or income not accrued due of the property. It is 
liable after marriage for her ante-nuptial del)ts if her title 
to it accrued before marriage (s. 13 Married Women’s 


Property Act, 1882) ; but it is not liable during coverture 
for debts contract(Hl l>y her during covcirture (Felton 


Brothera v. Harrison^ 20 Q. B. D. 120), though it would 
seem to be liable for these when coverture has determined 


to the extent of her then interest in it, /.e., to the extent of 
her whole interest, less income, accrued due to her during 
coverture (Re Wlieeler^s Settlement T^*u$ts^ B'^i99s v. 
Ryan^ [1899] 2 Ch. 717) ; at any rate, it will, on her 
husband’s death, go to her trustee in bankruptcy when she 
has during coverture traded separately from her husband 
and been made bankrupt under s. 1 (5) of the Married 
Women’s Property Act, 1882. And under s. 2 of the 
Married Women’s Property Act, 1893, the court may 
order the costs of an action commenced by the married 
woman to be paid out of her separate estate in spite of a 
restraint on anticipation (see Ifood^Barrs v. Herioty No. 2, 
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[1897] A, C. 177), and under s. 39 of the Conveyancing Sect 4* 
and Law of Property Act, 1881, the court may, if it 
thinks fit, where it appears to the court to be for her 
benefit, by judgment or order with her consent bind her 
interest in any property notwithstanding she is restrained 
from anticipation (see Re PollanVs Settletnent^ 

2 (/h. 552). And a restraint on anticipation does not 
prevent a married woman, who is a tenant in tail of the 
property subject to the restraint, from barring such entail 
{Cooper V. Macdonald^ 7 Ch. D. 292). 


The life estate of the wife in the income is usually Protected 
followed by a life estate to the husband should he survive 
her. Such life estate is sometimes made determinable on 


his bankruptcy or on his attempting in any way to 
alienate or charge it. It is to be noted that such a 
provision would be void if the property settled were the 
husband’s own. It would then be regarded as a fraud 
upon the husband’s creditors. When it is attached to the 
husband’s life interest in his wife’s property there is 
usually a further provision that on its determination 
under this clause the income during the husband’s life 
shall vest in the trustees who shall hold it upon trust to 
use it at their absolute discretion for the benefit of the 


husband and the children of the marriage. The husband’s 
life interest •is then said to be a protected life interest. 
The most usual protected life interests, however, arise in 
connection with provisions made by prudent parents for 
the support of thriftless children. 


After the trusts of the income follow the trusts for the I'nists for 
children of the marriage with powers of appointment and 
hotchpot clause. These have already been sufficiently 
explained {supra^ p, 180 et One point only may be 

noticed, and that is the absence of any provision for the 
maintenance of the children in case the parents should die 
while they are infants. 
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4 . 

Siatutorv 
power of 
maintenance 


Such a provision is now unnecessary in such a trust as 
that set out in our precedent. By s. 43 of the Convey- 
ancing and Law of Property Act, 1881, it is enacted that 
where property is held by trustees in trust for an infant, 
either for life or for any greater interest and whether 
absolutely or contingently on his attaining the age of 
twenty-one years, or on the occurrence of any event before 
his attaining that age, the trustees may, at their sole dis- 
cretion, pay to the infant’s parent or guardian, if any, or 
otherwis(‘ apply for or towards the infant’s maintenance, 
(‘ducation or benefit, the income of that property or any 
part thereof, whether there is any othcir fund applicable 
to the same purpose, or any person bound by law to 
provide for the infant’s maintenance or education, or not. 


Extent of As to this enactment the following points should be 
Co^eyancing ^^ted. In the first place, it applies only where the infant 
Act. i.s absolutely or contingently entitled at or before attaining 

the age of twenty-one {lie ,hidkin^ 25 Ch. D. 743)* 
Accordingly, where the trust property is only to vest on 
the children attaining the age of twenty-five or some 
other artificial period, if their maintenance is to be pro- 
vided for out of the income express powers must still be 
given. In the second place no provision is made as to 
whether or not maintenance can be given out of the 
income to children under age after one of Vheir number 
has attained the full age. This has led to considerable 
differences of judicial o])inion, some judges holding that 
on one child coming of age the whole property (and there- 
fore the income of it) vests in him until another child 
attains full age, when the whole j)roperty vests in these 
two subject to open again to admit each of the other 
children us they attain full age. Others have held that 
after one attains full age those children under age are still 
contingently entitled to the income, and so the trustees 
may give them maintenance out of it. The Court of 
Appeal has now settled this difference by holding that on 
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one child coming of age he obtains a vested interest only 
in an aliquot part of the fund Tlolford^ Holford v. 

Holford, [1894] 3 Ch, 30). This principle, however, 
does not apply where the property settled is unconverted 
realty and the children are, on attaining twenty-one, to 
take equitable estates in common in it. Here the first 
ohild attaining twenty-one takes the whole income till 
another child comes of age just as if the limitation were a 
limitation of a legal estate in the land (7w tb Averill^ 

Salsbur^ v. Suckle^ [1898] 1 Ch. 523). Lastly, the 
trustees have an absolute discretion as to whether they 
will or will not grant maintenance, as to the amount of 
income they wdll allow for maintenance, and as to the way 
in which it shall be used. This does not mean that they 
may hand over whatever they like, or nothing if they like, 
without care or enquiry. They must honestly exercise 
their discretion, but if they exercise it honestly their 
decision cannot be questioned re Bryant^ Bryant v. 
llichley^ [1894] 1 (Jh. 324). 

By the second sub-section of s. 43 the trustees are Accumula- 
directed, after making what allowance they think proper infjome 
for maintenance, to accumulate the rest of th(j income and 
hold it — subject to the power to use it at any time as 
■current income — in trust for whoever “ultimately becomes 
entitled to the property ” from which the accumulations 
arise. This enactment, again, has led to difficulties, as it 
would seem to mean that in the case of a gift of an 
immediate life estate to an infant the savings during the 
life tenant’s minority were not to go to him, but to the 
person absolutely entitled in remainder. However, in 
Re Humphreys^ Humphreys v. Levett^ [1893] 3 Ch. 1, the 
i ^ourt of Appeal held that this is not its meaning, that when 
a life estate is given that amounts to a direction that the life 
tenant is to take the income for life, and that this excludes 
any trust of accumulated income for the remainderman 
which might otherwise be implied by this sub-section. 
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default of 
children. 


Ultimate^ 

trust. 


After the trusts for the children come the trusts in 
default of children. These usually consist of, first, a 
power of appointment by will given to the wife, and then 
a trust over in default of appointment. This power of 
appointment should be given in all cases where it is the 
wife’s own property which is being settled. There can be 
no reason why, because a woman marries she should give 
up the power of disposing by will of her own property 
when the objects of the settlement are exhausted. Where, 
however, the property settled is that of her father or 
mother, the power of appointment, at any rate, where the 
husband takes a life interest under the settlement, is 
usually and rightly omitted, as its only use can be to 
deprive the settlor’s other children of the property of their 
parent for the benefit of a stranger in blood. 

The ultimate trust is in favour of “ the person or persons 
who under the statutes for the distribution of the cfifects 
of intestates would on the decease of Rosa Roe have been 
entitled thereto if she had died possessed thereof intestate 
and without leaving a husband or issue her surviving ” 
{supra^ p. 150). Sometimes instead of the last words is 
substituted the phrase “and without ever having been 
married.” In either case the object of the trust is the 
same — to exclude the husband should he survive the wife 
from taking jure mariti and (where issue is mentioned) 
the children of the marriage who may survive her and die 
before attaining twenty-one, from taking as her next-of- 
kin. This being the object, the court usually puts such an 
interpretation on the clause as will carry it out. Thus, 
where the words were “ die a spinster and intestate 
(without any express reference to issue) it was held that 
a child by a previous marriage would take as next-of-kin 
{In re Forbes, Errington v. Sempell (1899), W. N. 6 (4)), 
and the same was held as to a child of the marriage, where 
the expression was “ without ever having been married ” 
{Stoddart v. Saville, [1894] 1 Ch. 480). At the same 
time where there are children by a former marriage, whom 
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it is not desired to exclude on failure of children by the Sect. 4. 
contemplated marriage, the words used as to the issue 
excluded should expressly limit that term to issue by the 
marriage in contemplation. In view of the conflict of 
authorities the less that is left for the construction of the 
courts the better. 

The advancement clause usually follows the ultimate Truatees* 
trust, and after it comes the declaration of the trustees’ nuuia^emenU 
powers of management over the land until the sale takes 
place (swjpra, p. 151). As has already been pointed out, 
the existence of the trust for sale prevents the tenant for 
life ot the income from exercising the powers which the* 

Settled Land Acts gives to a life tenant of settled land 
(supra, p. 167). It is, besides, very doubtful whether 
s. 42 of the Conveyancing and Law of Property Act, 1881 
(supra, p. 187), applies where there is a trust for sale of 
lands, and so upon the death of the life tenants while their 
children are still minors no implied powers of manage- 
ment may be in the trustees. For these reasons it is 
necessary to give the trustees express powers to manage 
the land till sale either with or without liberty to delegate 
these to the life tenant. And these powers should include 
a power to lease the land since such a power is not a mere 
power of management. 

The covenant by the wife to settle after acquired Covenant to 
property then follows : In view of the importance of this 
clause and of the conflicting decisions of the courts on its property, 
construction where it is drawn generally, it is usual to 
draft it with great particularity. When drawn generally 
it will, however, be construed thus : When it refers to 
after-acquired property only, it will be held to apply only 
to property accruing during coverture, unless the contrary 
appears. As to such property, it will be held to extend to 
(a) all property in which the wife had a reversionary 
interest before marriage which accrues in possession after 
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Sect 4. marriage, but not reversionary property which remains 
reversionary throughout the coverture, and (b) all pro- 
perty in which she had no interest before marriage which 
accrues after marriage, either in possession or in expect- 
ancy. It will not, on the other hand, extend to property 
accruing after marriage to her in the form of (a) income 
of property settled to her separate use, (b) property which, 
by the terms of gift, she is restrained from anticipating, 
(c) property over which she obtains only a general power 
of appointment. (See Underhill and Strahan’s Interpreta- 
tion of Wills and Settlements, p. 243 et seq.) Where, as 
in the foregoing precedent, the covenant is to settle not 
merely after-acquired property, but also any property to 
which the said “ Rosa Roe shall at the time of the said 
intended marriage be entitled,” all property to which she 
then has any title, whether it be in possession, reversion, 
or contingency, is bound p. 253). 

Formerly, when all the property accruing to the wife 
during coverture vested in the husband, it was not 
uncommon for the covenant to be expressed so as to bind 
him only, but now, in view of the Married Women’s 
Property Act, 1882, and the decisions on s. 19 thereof, 
the invariable practice is to draft it as an agreement and 
declaration, so that all parties to the settlement may be 
bound. ^ 


Power to 
appoint new 
trustees. 


The remaining clauses of the settlement to a large 
extent explain themselves. It is only necessary to say a 
word regarding two of them. The power to appoint new 
trustees is now regulated by ss. 10 and 25 of the Trustee 
Act, 1893. By s. 10 (a) new trustees may be appointed 
under an express power in the trust instrument, and 
(b) whether there is such express power or not, if a 
trustee is dead or out of the United Kingdom for more 
. than twelve months, or desires to be discharged, or refuses 
or is unfit to act, or is incapable of acting, the persons 
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having power under the instrument to appoint new Sect 1 
trustees, or if there are no such persons, or no such 
persons able or willing to act, then the surviving trustee 
or trustees, or the personal representatives of the last 
surviving trustee, may appoint. This latter part (b) applies 
only in so far as no contrary intention is expressed in the 
trust instrument. By s. 25, whenever it is expedient to 
appoint a new trustee or new trustees, and it is found 
inexpedient, difficult, or impracticable to do so without the 
assistance of the court, the court may appoint trustees in 
substitution for, or in addition to, any existing trustees, or 
although there is no existing trustee. By the Judicial 
Trustees Act, 1896, s. 1 (59 & 60 Viet. c. 35), a judicial 
trustee — that is, a trustee who is paid for his work and is 
an officer of the court — may be appointed by the court on 
the application of the settlor or a trustee, or beneficiary, to 
act either jointly with any other person or as sole trustee, 
and, if sufficient cause is shown, in place of all or any 
existing trustees. 


Where an express power is given to appoint new 
trustees in a personal settlement, this is usually lodged in 
the life tenant, or where the life tenant is a married 
woman in her and her husband jointly. In a strict settle- ■ 
ment, however, it is not desirable that the life tenant 
should be abht to appoint whom he pleases, since it is the 
trustees’ chief duty to watch, in the interests of the 
remaindermen, the mode in which the life tenant exercises 
his powers under the Settled Land Acts. It is usual 
then to rely in such settlements on the statutory powers 
and allow the surviving trustees to appoint their 
successors. 

The power to appoint agents is needed because the Powers to 
courts have held that costs incurred by trustees in 
employing professional men (such as solicitors) in what is 
not strictly professional work, but work which the trustees 
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Sect. 4. themselves might perform, are not chargeable as against 
the cestvis que trust, and the power to give a professional 
trustee remuneration for work done by him for the trust, 
whether such work be strictly professional or not, is 
intended to meet the general rule of equity that a trustee 
cannot make profit out of his trust. (See Re Fish, [1893] 
2 Ch. 413.) The provision that the powers and author 
rities of the trustees are to be vested in new trustees was 
formerly thought necessary in consequence of the old 
doctrine, that unless it was clear that the powers given 
were intended to be exercised by the surviving or new 
trustees, they could only be exercised by the trustees 
nominated by the settlement. By s. 10 (3) and s. 22 of the 
Trustee Act, 1893 (re-enacting s. 38 of the Conveyancing 
and Law of Property Act, 1881), the doctrine is now 
reversed, and unless it is clear the trustees who are nomi- 
nated by the deed are alone to exercise the powers under 
it, these powers are exercisable by the surviving and new 
trustees. The clause, then, is now seldom necessary. 


Statutory 
rights and 
powers of 
iniRteos. 


A number of other clauses which were formerly neces- 
sary in settlements can now also be dispensed with owing 
to changes in the law as to trusts. The first of these is 
the receipt clause which made the trustees* receipt for 
purchase-money a sufficient discharge for any money, 
securities (including stocks, funds, and shares), or other 
personal property or effects, payable, transferable, or 
deliverable to them under the trust. A receipt from the 
trustees has now this operation without any receipt clause 
(s. 20 of the Trustee Act, 1893). Again, an indemnity 
clause making each trustee liable only for the money he 
actually received notwithstanding he joined in signing 
receipts, and only for his own acts and defaults, used to be 
commonly inserted. He has now this indemnity by 
statute unless there is something to the contrary in the 
trust instrument (s. 24, Trustee Act, 1893). Lastly, by 
s. 21 of the same Act (replacing s. 37 of the Conveyancing 
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Sect. 4. 


and Law of Property Act, 1881), trustees possess very 
large powers of accepting composition or security, real or 
personal, for any debt or property, real or personal, claimed, 
and for settling, compromising, or abandoning any debts, 
claims, accounts, and things whatever relating to the trust. 


All a trustee’s powers and duties, however, whether 
created by the trust instrument or by the law, are subject 
to this rule, that the trustee is bound to exercise or ; 
discharge them honestly or with reasonable diligence and 
care. If he so exercises or discharges them and acts 
within them, he is liable to no one for losses incurred by 
the trust estate. If ho exercises them negligcmtly or 
dishonestly, or if he does acts not within them, then he is 
guilty of a breach of trust, and if* any loss is incurred by 
the trust estate, he is primd facie liable for it. 

As, however, a trustee’s duties are great and burdensome 
in spite of the alleviation which has recently taken place, trust. 
Parliament has lately given him relief where the breach 
was innocent. This relief is given in three ways : 

(a.) By way of limitation of action. 

In all cases except (1) where the breach of trust is 
fraudulent ; (2) where the trust funds are still in the 
hands of thp trustee ; (3) where the trust funds have 
been converted by the trustee to his own use : the trustee 
may, after six years from the breach, plead the lapse of 
time as a bar to an action based on it. Time runs for 
this purpose against a married woman without power of 
anticipation, but not against a beneficiary until his interest 
vests in possession (s. 8 Trustee Act, 1888, 51 & 52 Viet, 
c. 59). Accordingly, a trustee remains liable to an 
action, not merely for six years after a breach of 'trust, but 
until six years after the interest of the last beneficiary 
taking by purchase under the settlement has vested in 
possession. But a beneficiary whose right of action is 
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Swst 4 . I barred is prohibited from taking any benefit under an 
• action brought by one whose right is not barred. 

(b.) By way of indemnity » 

Where the trustee committed the breach of trust at the 
instigation or request or with the consent in writing of a 
beneficiary, the court may, if it thinks fit, impound the 
interest of the beneficiary in question, or any part of it, 
by way of indemnity to the trustee, even though the 
beneficiary is a married woman entitled for her separate 
use without power of anticipation (s. 45 Trustee Act, 
1893). 

(c.) By way of excuse. 

If the court is of opinion that the trustee liable for the 
breach of trust acted honestly and reasonably, and that he 
may fairly be excused, it may relieve him wholly or 
partially from personal liability for the same (s. 3, Judicial 
Trustees Act, 1896). 
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Item. If a feoffment be made upon such condition Mortgages a 
that if the feoffor pay to the feoffee at a certiiin day, etc. 

40 pounds of money, that then the feoffor may re-enter, etc., 
in this case tlie feoffee is called tenant in morfjjage, which 
is as much to say in French as mortgage and in Latine 
mortnum vadium. And it seemoth that the cause why it is 
called mortgage is for that it is doubtful whether the 
feoffor will pay at the day limited such sum or not ; and if 
he doth not pay, then the land which is {)ut in pledge 
upon condition for the payment of the money, is taken 
from him for ever and so dead to him upon condition, etc. 

And if he doth pay the money, then the pledge is dead 
as to the tenant, etc.” (Litt. s. 332 (a)). So Littleton 
explains the common law notion of a mortgage — as an 
estate granted to a lender on condition that if he is not 

(a) As Lord Coke points out, a mortgage was so called “ both for 
the reason here expressed by Littleton, as also to distinguish it from 
that which is called vivum vadium, Vivum autem dicitur vadium^ 
quia nunquam moritur ex aliqvd parte quod ex snis provenMus ac- 
quiratur. As if a man borrow a hundred pounds of another and 
maketh an estate of lands unto him until he hath received the said 
sum of the issues and the profits of the land, so as in this case 
neither money nor land dieth or is lost . . . and therefore it is 
called vivum vadium.” Another form of mortgage was the Welsh 
mortgage when the lender received the issues and profits of the land 
as interest Both these are now obsolete in practice in England, 
though it seems that both are sometimes met with in Ireland. 
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Beet. 1. 


Mortgages 

equity. 



repaid his money on a certain day he is to take the land 
absolutely in lieu of it, while if the money is repaid on 
the day, the lender’s estate is immediately to determine. 

At common law, then, a mortgage creates an estate on 
condition, the condition being the payment of a certain 
sum on a certain day. Now, the common law always 
insisted on the exact and punctual performance of a con- 
dition where such performance was to defeat a subsisting 
estate. Accordingly, it insisted that, in case of a mortgage, 
if the loan was not repaid upon the very day it was to be 
paid, the mortgagor had failed to perform condition which 
was henceforth gone for ever, and the mortgagee’s estate 
was absolute. If, on the other hand, the mortgagor repaid 
or tendered the loan on that day, the mortgagee’s estate 
thereupon determined and the mortgagor was entitled at 
once to re-enter on the land (Co. Litt. 205 b). 

In other words, the common law hold the mortgagor 
and mortgagee to their agreement as disclosed in the 
mortgage deed. That deed was on the face of it an 
absolute conveyance of the mortgaged estate conditioned 
to determine if, and only if, a certain thing was done on a 
certain day and an absolute conveyance subject to the per- 
formance of this condition the common law held it to be. 
Perhaps it would have been better if this state of affairs 
had been allowed to continue. We should have been 
ill spared, as Lord B ram well points out {Salt v. Marquess of 
Northampton^ [1892] A. C. 1, at p. 19^ “the double con- 
dition of things, legal rights and equitable rights, and a 
system of documents which do not mean what they say. 
But,” as he adds, “ the piety or love of fees of those who 
administered equity has thought otherwise.” And so 
there arose the right which is now called an equity of 
redemption. 

An equity of redemption has been described by the 
learned lord already cited as “ a right not given by the 
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terms of the agreement between the parties to it, but Sect. 1. 
contrary to them, to have back securities given by a 
borrower to a lender, ... on payment of principal 
and interest at a day after that appointed for payment, 
when by the terms of the agreement between the parties, 
the securities were to be the absolute property of the 
creditor ” {ibid,^ at p. 18). Equity established this right 
on the ground that though in form a mortgage was a grant 
of an absolute estate subject to a condition, in effect it was 
merely a giving of security for the payment of the debt. 

The essence of the transaction was not the transfer of the 
land, but the securing of the debt. This latter object 
could be thoroughly attained without insisting on the 
condition to repay being strictly fulfilled. If the lender 
was under no obligation to return the land to the borrower 
until the latter repaid the debt, the fact that the latter 
could not repay it on the precise day first agreed upon 
could not prejudice the lender. Accordingly, it held that 
the failure to pay the debt on that day should not deprive 
the borrower of all right to have his land returned to him ; 
if he repaid the debt and all interests and expenses within 
uny reasonable time after that day he had in equity a 
right to call for a reconveyance to him of the land which 
had in law become the absolute property of the 
mortgagee. 

t 

This equity of redemption was itself subject to two con- Clo^gijig th- 
ditions — one for its protection, the other for its restriction, 

The former of these is stated thus by Lord Bramwell : 

^‘This right of redemption shall not even by bargain 
between the creditor and debtor ” — at the time the mort- 
gage is entered into — “ be made more burdensome to th(' 

•debtor than the original debt, except so far as additional 
interest and expenses consequent on the debt not having 
been paid at the time appointed may have occurred or 
arisen ” (ihid,^ at p. 19). For example, if the creditor and 
•debtor agree that if the latter fails to redeem within a year 
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Sect. 1. after the debt should be paid his right of redemption shall 
be gone, this agreement is void, and the debtor can redeem 
at a later time in cheerful disregard of it. “ The borrower,’^ 
as Lord Bramwell says, ‘‘was such a favourite with 
courts of equity that they would let him break his con- 
tract.” “ Once a mortgage always a mortgage ” was the 
maxim of equity, and as one of the incidents of a mortgage 
was that the mortgagor could at any time, after due notice, 
redeem on payment of debt, interest, and expenses, any 
agreement to the contrary was repugnant to the nature of 
the transaction, and therefore void. 


Foreclosing The second condition was, that while the mortgagor 
the equity. entitled to redeem at any reasonable time after the 

day fixed for repaying the loan, he could not use this 
right so as entirely to defeat the mortgagee’s right to have 
the debt repaid or to take the land in lieu of it. This right 
of the mortgagee to demand a settlement of the transaction 
was called his right to foreclose. After the day fixed for 
repayment the mortgagee, if unpaid, could apply to the 
court to direct the mortgagor to repay within a certain 
time or to be for ever foreclosed of his right to redeem the 
land. As we shall see, this now is only one of the many 
remedies a mortgagee has for the realisation of his debt 
and the interest upon it. 


Mortgagor’s 
and mort- 
gagee’s 
positions at 
common law. 


Both the common law and equity carried out con- 
sistently their respective views of the positions of the 
mortgagor and the mortgagee of land. The former, from 
the moment the mortgage deed was executed, regarded 
the mortgagee as the owner of the land. Where the 
mortgagor continued in possession after the mortgage (as 
he generally did) it regarded him as merely a tenant on 
sufferance, or, at most, the tenant at will of the mortgagee, 
and if the mortgagee took proceedings in ejectment, even 
though the mortgagor had made no default in paying 
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interest or principal, and even though there was a Sect. 1. 
covenant in the mortgage deed that his possession should 
not be disturbed until such default, the courts gave the 
mortgagee judgment without hesitation : he was the owner 
of the land, and therefore entitled to the possession of it. 

And on the death of the mortgagee the mortgaged land 
descended according to its nature : if it were freehold 
or copyhold, to his heir-at-law or his customary heir if h(^ 
died intestate ; and if he made a will it vested in his 
devisee ; if it were leasehold, it went to his personal 
representatives. 

Equity, on the other hand, regarded the mortgagor as Mortgagor’H 
the real owner and the mortgagee as a mer(5 creditor, g^ge^s^^ 
Accordingly, it permitted the equity of redemption to {K)8itionfi in 
be parcelled out into the .same estates as could be limited ^^*'**^^* 
in the legal ownership oi‘ the land, and it attached tlu^ 
peculiar characteristics of the legal ownership to thes(* 
estates. Thus a fee simple in the equity of redemption 
descended according to any .special custom of descent 
affecting the land, and a fee tail in the equity could 1 k^ 
barred only by fine and recovery. But the mortgagee’s 
interest was regarded as mere personalty, and on his death 
it vested in his personal representatives. 

This difference in the devolution of the mortgage(‘’s 
interest in law and equity led to some difficulties. Where 
the mortgage was in fee, unless the mortgagee on his 
death devised his mortgage estates to his executors, the 
legal and equitable rights in them becam(‘ vested in 
different persons — the legal rights in his heir or devisee, 
the equitable in his personal representatives. Accordingly, 
the persons who were capable of reconveying the land 
could give no discharge for the mortgage debt, and the 
person who could give a discharge for the mortgage 
debt was not capable of reconveying the land. This led 
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Sect. 1. to the practice of making mortgages of fee simple land 

Conveyancing grants of long terms to the mortgagee without 

Act, B. 30. rent (6). Subsequently the difficulty was put an end to 
by s. 30 of the Conveyancing and Law of Property Act, 
1831, which enacts that estates of inheritance or estates 
limited to the heir as special occupant by way of mort- 
gage, shall, notwithstanding any testamentary disposition, 
devolve to the mortgagee’s personal representatives in the 
same manner as if the same were a chattel real. The 
})rinciple of this enactment is now extended to beneficial 
ownership in England. Neither of these enactments 
extends to land of copyhold tenure (Copyhold Act, 1887, 
s. 45, and Land Transfer Act, 1897, s. 1 (4) ). 

(6) There was another reason originally for making mortgages by 
way of lease, and that was the doubt once entertained whether the 
wife of a mortgagee who married after entering into the mortgage 
did not acquire a right to dower out of the husband^s legal estate in 
the mortgaged land which could not be defeated by a reconveyance 
to the mortgagor (Co. Litt. 221 a). The practice, however, continued 
long after all doubt on this point was resolved (2 Bl. Com. J58). 
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A MODERN MORTGAGE. 

PAGE PAGE 

Legal TTKyrtgage - - - 225 Statutory form of mortgage ^ 226 

Eegifitered charge - • 225 Covenants implied in a statu- 

Eguitahh mortgage - - 225 tory form - 227 

Legislative simplification of Form may he varied - 

assurances - - - 225 Ordinary form of mortgage 

Mortgages of land are still made by way of absolute Legal mort- 
conveyance, subject to a condition for reconveyance on 
repayment of the mortgage debt, and thougli many 
alterations have been made in the incidents of mortgages, 
the law still regards the mortgagee, and equity still regards 
the mortgagor, as the owner of the land. Both of these 
propositions, however, are subject to some exception. As 
to the first, of late what are called registered charges. Registered 
which do not convey any estate in the land charged, are ^ **'‘^®®* 
being substituted by legislation for the old legal mortgage 
(see infra, p. 298). As to the second, some mortgages 
convey no interest at common law, and so the common law 
view has no application to them. This is the case where 
the mortgagor himself has no interest at common law, as 
where he is a cestui que trust or has already mortgaged 
the freehold, or where the assurance used to create the 
mortgage is such as will not pass the legal estate, as 
in the case of a mortgage by a deposit of title deeds. In 
both these cases there is a mortgage in equity only. It is 
not intended to discuss equitable mortgages separately or 
at length ; but in what follows they will come up for 
consideration incidentally. 

The simplification of assurances of land has long been Legislative 
a cherished object of the Legislature, and in the hope oi 
attaining this object it has resorted to three different 

c. 
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Sect. 2. 


Statutory 
form of 
mortgage. 


expedients. The first of these is assurance by registration ; 
the second, assurance by the ordinary form shortened by 
the implication of many of the terms and powers most 
commonly inserted in assurances of that kind ; and the 
third, assurance by a form of assurance settled by the 
Legislature itself, and, therefore, called statutory. The 
first of these is still in its infancy, and how it will work 
when it reaches maturity is as yet a matter of speculation. 
The second has been in active operation ever since the 
passing of those great statutes, the Conveyancing and the 
Settled Land Acts, and it has proved on the whole 
excellently useful. The only trouble is that now so many 
terms and powers are implied that a large part of many 
assurances consists of provisions to exclude terms and 
powers implied by law unless expressly excluded. The 
third has been often attempted, but conveyancers show a 
most unpatriotic dislike for the draftmanship of Parliament. 
Probably the difficulty they have experienced — as a late 
learned judge has said — in trying to put sense into statutes, 
has made them reluctant to run any similar risks in respect 
to deeds. 

The draftsmanship of most statutory forms of assurance 
is such as to justify conveyancers of this reluctance. But 
even when it does not the advantage of adopting well- 
drawn statutory forms is so small and the chance of using 
them improperly so great (a), that their use is commonly 
very limited. This is the case with the very clearly- 
drawn statutory forms relating to mortgages contained in 
Schedule III. of the Conveyancing and Law of Property 


As a common example of the mistakes which the use of 
statutory forms may cause, the case of statutory transfers of mort- 
gages may he mentioned. These are only suited for the transfer of 
statutory mortgages, but some draftsmen use them for the transfer 
of mortgages in ordinary form, with the result that the legal estate 
in the land is not transferred to the transferee of the mortgage debt 
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Act, 1881. Of these the one relevant to our present Sect. 2. 
purpose may be given here. It is as follows : — ' 

Deed of Statutory Mortgage. 

This Indenture made by way of statutory mortgage 
the day of 1882 between A. of of the 
one part and M. of of the other part Witnesseth 
that in consideration of the sum of £ now paid to 
A. by M. of which sum A. hereby acknowledges the 
receipt A. as mortgagor and as beneficial owner hereby 
conveys to M. All that (parcels) To hold to and to 
the use of M. in fee simple for securing payment on 
the day of 1883 of the principal sum of 

£ as the mortgage money with interest thereon at 
the rate of (four) per centum per annum In witness etc. 

This form, it will be conceded, is very short. Its Covenants 
brevity arises partly from the fact that it is applicable statutory' 
as it stands to only a very simple transaction and form, 
partly from the fact that besides the covenants imjdicMl 
in all mortgages by the use of the words “as beneficial 
owner hereby conveys ” — as to which we will say some- 
thing shortly (see m/m, p. 237) — it also implies by the 
use of the words by w^ay of statutory mortgage ” two 
other covenants. The first of these is a covenant that the 
mortgagor will on the stated day pay to the mortgagc^e 
the stated mortgage money with interest thereon in the 
meantime at the stated rate, and will thereafter if and as 
long as the mortgage money or any part thereof remains 
unpaid, pay to the mortgagee interest thereon or on the 
unpaid part thereof at the stated rate, by equal half-yearly 
payments, the first thereof to be made at the end of six 
oalendar months from the day stated for payment of the 
mortgage money. The second is that if the mortgagor, 

•on the stated day, pays to the mortgagee the stated 
mortgage money, with interest thereon in the meantime 
at the stated rate, the mortgagee at any time thereafter, at 

Q 2 
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varied. 


Ordinary 
form of 
mortgage. 

1 )ate. 

Parties. 


Recitals. 


the request and cost of the mortgagor, shall reconvey the 
mortgaged property to the mortgagor, or as he shall direct 
(Conveyancing and Law of Property Act, 1881, s. 2G)., 
Why these covenants (or at any rate the latter), which 
are inserted in every mortgage, should be implied only 
in mortgages made “ by way of sttitutory mortgage,” 
wliile other provisions which are often omitted from 
mortgages are implied in all mortgages whether made 
“ by way of statutory mortgage” or not, is hard to say. 

The form of statutory mortgage as it stands is, as has 
been said, a]:)plicable only to v(‘ry simple transactions, and 
l)y the practice of conveyancers its use has been confined 
to these. It is true that the Act permits the form to be 
varied as circumstances may require (s. 2G (1) ), but it 
has been found that when circumstances require much 
variation it is better to al)andon the statutory form 
altogether and fall back on the ordinary mortgage, in the 
common form of which an example will now be given : — 

This Indentube made the first day of April one thousand- 
nine hundred between John Doe of Long Acre in the 
parish of Morton Pinkney in the county of Northampton 
Ij squire of the one part and John Dorey of 3003 Bedford 
Eow in the City of London Solicitor and Bertram Black 
of the Home Farm in the parish of Morton Pinkney afore- 
said (hereinafter called the mortgagees) of the other part- 
Whebeas the said John Doe is seised in fee simple free 
from all incumbrances of the freehold hereditaments' 
intended hereby to be conveyed and is seised or entitled 
in customary fee simple to the hereditaments hereinafter- 
covenanted to be surrendered (being copyhold of the 
Manor of Nobottle in the county of Northampton) subject 
to the customary rents suits and services And whebeas- 
by an indenture of lease dated the twenty-ninth day of 
October one thousand eight hundred and ninety-five and 
made between Sir Wilfred Nobottle of Nobottle Hall in 
the county of Northampton Baronet of the one part and 
the said John Doe of the other part all that messuage 
or tenement {parcels as described in lease) was demised 
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Tinto the said John Doe from the twenty-ninth day of Sect. 2. 
September then last past for the term of ninety-nine years " 

At the yearly rent of two hundred and fifty pounds and 
subject to the covenants and conditions therein contained 
And on the part of the lessee to be performed and 
observed including a covenant to insure the said premises 
Against loss or damage by fire in the joint names of the 
lessor and lessee in the sum of five thousand pounds at 
least And whereas the said mortgagees have agreed to 
lend to the said John Doe the sum of ten thousand 
pounds out of moneys belonging to them on a joint 
account upon having the repayment thereof with interest 
secured in the manner hereinafter expressed Now this First 
Indenture witnesseth that in pursuance of the said 
Agreement and in consideration of the sum of ten thousand 
pounds paid to the said John Doe by the mortgagees on 
*or before the execution of these presents out of moneys 
belonging to them on a joint account (the receipt whereof 
the said John Doe hereby acknowledges) the said John 
Doe hereby covenants with the mortgagees to pay to Covenant to 
them on the first day of September next the sum of ten 
thousand pounds with interest thereon in the meantime 
at the rate of five pounds per centum per annum com- 
puted from the date of these presents And further if the Covenant to 
said principal money shall not be so paid to pay to them 
their executors administrators and assigns interest at the 
rate aforesaid by equal half-yearly payments on the first 
day of April and the first day of September in every year 
on the principal money for the time being remaining due 
under these presents Provided always and it is hereby Proviso for 
agreed and declared that if the said John Doe his heirs 
-executors and assigns shall on any half-yearly day on 
which the interest is hereinbefore made payable * under 
these presents or within twenty-one days after such day 
pay to the mortgagees their executors administrators 
or assigns interest on the principal money for the time 
being remaining due under these presents at the rate of 
four pounds per centum per annum and if the said John 
Doe his heirs executors and assigns shall during the 
preceding half-year ending on such day perform and 
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Second 

teetatum. 


ConveyarKic 
of freehold. 


Third 

testatum. 


Covenant to 

surrender 

copyholds. 


Fourth 

testatum. 


Sub-demise 
of leaseholds. 


Proviso for 
redemption. 


observe all the covenants and conditions herein expressed 
or implied and on his part to be performed or observed 
(other than the covenants for payment of the said prin- 
cipal money and interest thereon) then and in such case 
the mortgagees their executors administrators and assigns 
shall accept such interest in lieu of interest at the rate of 
five pounds per centum per annum for such half-year. 
And this Indenture also witnesseth that in further 
pursuance of the said agreement and for the consideration 
aforesaid the said John Doe as beneficial ovmer hereby 
conveys unto the mortgagees all that piece or parcel of 
land [parcels describing the freeholds) to hold the same 
unto and to the use of the mortgagees in fee simple subject 
to the proviso for redemption hereinafter contained And 
THIS Indenture also witnesseth that in further pur- 
suance of the said agreement and for the consideration 
aforesaid the said John Doe as beneficial owner hereby 
covenants with the mortgagees that he the said John Doe 
will forthwith at his own cost surrender or cause to be 
surrendered into the hands of the lord of the manor of 
Nobottle according to the custom thereof [parcels de- 
scribing copyhold hereditaments) to the use of the mort- 
gagees in customary fee simple according to the custom 
of the said manor by and under the rents heriots suits 
and services therefor due and of right accustomed subject 
nevertheless to a condition for making void the same 
corresponding to the proviso for redemption hereinafter' 
contained as to the freehold and leasehold hereditaments 
hereby conveyed and assigned respectively And this- 
Indenture also witnesseth that in further pursuance 
of the said agreement and for the consideration aforesaid 
the said [John Doe as beneficial owner hereby demises 
unto the mortgagees the messuage or tenement comprised 
in the aforesaid indenture of lease to hold the same unto- 
the mortgagees for all the residue now unexpired of tho 
said term of ninety-nine years granted therein by the 
said indenture (except the last day of the said term) 
subject to the proviso for redemption hereinafter contained 
Provided always and it is hereby agreed that if the said 
sum of ten thousand pounds with interest thereon shall 
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be paid on the twenty-ninth day of September next Sect. 2. 
according to the foregoing covenant in that behalf then 
and in such case the freehold premises hereby conveyed 
shall at the request and cost of the said John Doe his 
heirs or assigns be conveyed to him or them and the 
demise hereby made of the leasehold premises shall be 
void And the said John Doe hereby covenants with the Covenant to 
mortgagees that he the said John Doe his executors'"®’*'®* 
administrators and assigns will at all times keep the 
said leasehold premises insured against loss or damage 
by fire in the sum of five thousand pounds at least in 
conformity with the covenant in that behalf contained 
in the aforesaid indenture of lease and will pay all 
premiums payable in respect of such insurance within 
seven days after the same shall become due and will 
on demand produce to the mortgagees their heirs 
executors administrators or assigns the policy of such 
insurance and the receipt for every premium payable in 
respect thereof And it is hereby agreed and declared Trust of 
that after any sale of the said leasehold premises or any ^ 

part thereof under the statutory power of sale the said leaseholds. 
John Doe or other the person in whom the premises so 
sold shall for the time being be vested for the residue of 
the term granted by the said indenture of lease shall 
stand possessed thereof In trust for the purchaser and 
to be assigned and disposed of as he may direct And it Limitation o 
is hereby agreed and declared that no lease made by the '’**tutory 
said John Doe his heirs executors administrators or lease, 
assigns of the said freehold copyhold or leasehold premises 
hereinbefore described or any part thereof during the 
continuance of this security shall have effect by force or 
virtue of section eighteen of the Conveyancing and 
Law of Property Act 1881 unless the mortgagees their 
executors administrators or assigns shall consent thereto 
in writing In witness etc. 



( 232 ) 


Date i)arties 
and recitals. 


First part of 
mortgage. 


Considera- 

tion. 


SECTION 111. 

CLAUSES OF A MODERN MORTGAGE. 


PAGE 

Date parties and recitals - 232 
First part of mortgage - - 232 

Consideratioil - - - 232 

Covenant to pay principal - 234 
Covenant to pay interest - 236 
Seco7id part of mortgage - 237 
Operative words - - - 237 

Implied covenants • - 237 

(1) Ah to freeholds - • 237 

(2) As to coj^yholds- - 238 

(3) As to leaseholds - 239 
Mortgages of leaseholds - 239 
Bankruptcy of mortgagor of 

leaseholds - - - 240 

Proviso for redemption - 240 


PAGE 

Rights to redeem and fore^ 
dose .... 241 
Reconveyance hy mortgagee - 242 
Other remedies of inortgagee 242 

(1) Taking possession • 243 

(2) Appointing receiver • 243 

(3) ... -245 

(4) A ction on coveimnt - 248 
Implied powers of insurance 248 
Implied powers of cutting 

timl)er - - - 249 

Implied powers of leasing - 250 
Right of mortgagor to pro- 
duction of title deeds - 251 

Tacking mortgages - - 252 

Comolidation of mortgages- 253 


The date parties and recitals differ very slightly from 
those in a conveyance on stile which we have already 
discussed, and therefore this part of the mortgage (to use 
Lord Coke's words) “upon that which hath been said 
needeth no further explication ” (Co. Litt. 205 b). 

The characteristic part of the mortgage begins with the 
first witnessing part. That, as our precedent shows, sets 
out the consideration or loan, the receipt of it, a covenant 
to repay the loan, a covenant to pay in the meantime 
interest at the stated rate, and sometimes a proviso for the 
reduction of the stated interest on punctual payment. A 
word or two on each of these, save the receipt clause, is 
needed. 

First, then, as to the consideration. When the money 
is advanced by one mortgagee, the consideration is stated 
in the same way as in a conveyance on sale. When the 
money is advanced by two or more mortgagees, the 
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mortgagees are usually trustees of the money advanced, 3. 

and then the practice is to express that they advance it, 
not as trustees, but as absolute owners, “ out of moneys 
belonging to them on a joint account.” The object 
of this is “ to keep the trusts off the title ” to the land 
mortgaged. 

The difficulty which this expression was designed to 
overcome was this : Equity always leans ajijainst joint 
tenancy, and in the case of mortgage it has always held 
that primd facie money advanced by two or more mort- 
gagees does not create a joint tenancy in the mortgage 
•debt unless this clearly appears to have been intended. 
Accordingly, if -trustees advanced trust money merely as 
if they were beneficial owners of the money advanced, 
equity would hold that they were tenants in common, and 
on the death of one the survivors could not give a discharge 
of the mortgage debt without the concurrence of the 
personal representatives of the dt^ceased trustee. They 
could, of course, avoid this by showing that they were 
trustees of the mortgage money, and therefore joint t<Miants, 
but to do so would give the mortgagor or other person 
repaying the mortgage debt notice of the trusts. This, 

■even at the present day, may cause considerable incon- 
Tenience (see Be Blaiherg and Ahraliams Contract^ [1899] 

2 Ch. 341). ‘When, however, the trustees were expressed 
to advance the money “ out of moneys belonging to them 
on a joint account,” then, to use the words of Tearson, J., 
in Re JIarman and tlie Uxbridge and Bickmansicorth Bail, 

Co. (49 L. T. 130, at p. 131), though “ it is common 
knowledge among conveyancers that when in a mortgage 
the mortgage money is stated to belong to two or more 
persons upon a joint account, and the conveyance is made 
to those persons, they are, in ninety-nine cases out of a 
hundred, trustees . . . the court has always resolutely 

refused to go behind the recitals in the deed and inquire 
what the trusts were.” 
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Sect 3. Formerly it was customary to go even further, and 
"*** state not merely that the money was advanced out of 
moneys belonging to them on a joint account,” but either 
to add to these words both in law and in equity,” or else 
to give express powers to the survivors or survivor of the 
mortgagees to give a good discharge for the mortgage debt,. 
Whether this was ever necessary or not, it is necessary no 
longer, since the Legislature has now enacted, that where in 
a mortgage,* or a transfer of a mortgage, the sum or any 
part of the sum advanced is expressed to be advanced by 
more persons than one jointly and not in shares, the 
mortgage money or other money or money’s worth for 
the time being due to those persons on the mortgage, shall 
bo deemed to be and remain money or money’s worth 
belonging to them on a joint account as between them and 
the mortgagor ; and the receipt in writing of the survivors* 
or last survivor of them, or of the personal representatives 
of the last survivor, shall be a complete discharge for all 
money or money’s worth for the time being due, notwith- 
standing any notice to the payer of a severance of the 
joint account (Conveyancing and Law of Property Act, 
1881, s. Gl). The effect of this is to make mortgage money 
expressed to be advanced out of moneys belonging to the 
mortgagees on a joint account a joint debt as between 
mortgagor and mortgagees in spite of express notice that 
the joint tenancy in it has been dissolved as between the 
mortgagees themselves. This enactment applies to all 
mortgages made since 1881, save in so far as it is not 
excluded by the terms of the mortgage deed (idem). 

Covenant to The covenant to repay the mortgage debt is not an 

pay principal absolutely necessary part of a mortgage deed. Without 
any such covenant the mortgagor would be under an 
obligation to repay, unless there was a special provision in 
the mortgage deed making the land alone liable for the 
debt (Yates v, Aston^ 4 Q. B. 182). If, however, there is- 
no covenant to repay, the mortgage debt is then merely a 
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simple contract debt, and so is barred by the lapse of six 
years without payment of interest or acknowledgment of 
the debt in writing by the mortgagor. Generally speaking, 
the remedy for the recovery of a debt secured by covenant 
— a specialty debt, as it is called — is barred only after 
the lapse of twenty years after such payment or acknow- 
ledgment ; but, in the case of money secured on land, as 
the chief remedy — that against the land — is barred in 
twelve years under s. 8 of the Real Proporl^y Limita- 
tion Act, 1874, it has been held that the personal remedy 
against the mortgagor under the covenant Is then barred 
too {Siittori V. Sutton^ 22 Ch. D. #511). 

The covenant is, as a rule, now so framed as to make 
the debt repayable on the first day on which interest on it 
becomes due. Generally speaking, it is not intended that 
the debt should be then repaid, but the effi^ct of this is to 
give the mortgagee from such day all the rights — now not 
very numerous — which arise on the failure of the mort;- 
gagor to redeem according to agreement. Sometimes, 
however, where it is desired to secure the mortgagor from 
being called on to repay the money at an inopportune 
time, the covenant is so framed as to prevent the mort- 
gagee calling in the mortgage before a certain date unless 
there is a failure to pay interest before that time. Even 
where this is the case, and even where there is a covenant 
on the part of the mortgagee not to disturb the mort- 
gagor’s possession during this period while the interest is 
punctually paid, the mortgagee can at any time bring 
ejectment against the mortgagor. The mortgagee is owner 
of the land in law, and as such entitled to possession of it. 
Formerly there was no defence to such an action, the 
mortgagor’s sole protection lying in an action for damages 
for breach of the covenant not to claim possession, where 
there was such a covenant on the mortgagee’s part 
{Cholmondeley v. Clinton, 2 Meri. 359). Now, however, 
the mortgagor can obtain a stay of proceedings in an 


Sect. S. 
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Sect. 3. action of ejectment on payment to the mortgagee of the 
debt, interest, and costs (Common Law Procedure Act, 
ss. 219, 220). 

Where the money advanced was trust money it was 
formerly the practice to make the mortgagor covenant 
with the mortgfigees, ‘‘ or the survivors or survivor of 
tliem, or the executors or administrators of such survivor, 
their or Ills assigns.” This, however, is no longer 
necessary, since by s. 60 of the Conveyancing and Law of 
Property Act, 1881, it is enacted that a covenant made 
with two or more jointly to pay money, or to make a 
conveyance, or to do any other act to them or for their 
b(Miefit, shall be deemed to include and shall imply an 
obligation to do the act to or for the benefit of the survivor 
or survivors of them, and to or for the benc'fit of any 
other person to whom the right to sue on the covenant 
devolves. This provision applies to every covenant in any 
deed executed after 1881, except in so far as it is excluded 
by the terms of the deed. 


Covenant to 
pay interest. 


As to the covenant to pay interest, two observations are 
to be made. In the first place, it is well to secure by 
separate covenant the interest payable after the time fixed 
for repayment of tlie mortgage debt so as to enable the 
mortgagee on failure to receive payment of the interest to 
sue for it without also suing for the repayment of the 
mortgage debt. If there is no separate covenant interest 
can only be recovered as damages for nonpayment of the 
mortgage debt on the day fixed for payment. Such 
damages will be assessed at the rate of interest set out as 
payable until the time fixed for repayment, unless that 
rate exceeds five per cent., in which case they will be 
assessed at the rate of five per cent. {Re Roberts^ 
14 Ch. D. 49). In the second place, it is very usual to 
ensure the prompt payment of such interest by the inser- 
tion of a clause such as that in our precedent providing for 
a reduction of the rate of interest on punctual payment. 
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When this is done the rate payable on punctual payment 
is, of course, the rate really intended to be secured, and 
the higher rate is really a penalty for unpunctual payment. 
But penalties for failure to pay interest are contrary to 
the rule of equity against clogging the redemption (siipra^ 
p. 221) ; and so if this clause were drawn ostensibly as a 
penalty clause it would be void. Tliougli, however, in 
reality a penalty clause, it is in form a clause of ridief, and 
so equity (which, as we are assured, looks to rfihe essences 
of the transaction when a mortgage is concerned) holds 
this clause good and altogether lor the benefit of the 
mortgagor. 


After the part of the mortgage deed containing the Second part 

, i • • 1 1 • X ii 1 mortgage. 

covenants to pay principal and interest com(‘s th(‘ rt'al 
mortfiaoe. It is introduced bv a testatum, which is 
repeated as often as different kinds of prop(‘rty are deidt 
with, and in form its o})erative words art^ ])ractically 
precisely similar to those in an ordinary grant of tliat 
kind of property (supra^ p. 221)), with the addition of 
a reservation of a right to redeem. 


The mortgagor is always expressed to convey “ as Operative 
beneficial owner” when he mortgages on his own behalf. 

When he is a trustee he is expnjssed to convoy “as 
trustee ” at '•the request of the equitable owner, who, 

“ as beneficial owner,” confirms the conveyance. Where 
the mortgagor conveys “ as beneficial owner,” or the 
equitable owner requests and confirms the conveyanc(^ as 
beneficial owner, then, in the case of freehohls, the saim^ 
covenants are implied by s. 7 Tc) of the Conveyancing implied 
and Law of Property Act, as are implied in the 

case of a conveyance or sale by the “beneficial owner,’ (l) Ah to 
namely, covenants for (1) right to convey ; (2) quiet 
enjoyment ; (3) freedom from incumbrance ; and (4) further 
assurance (sec snpra^ p. 09). There is this difference, 
however, between the covenant implied in a conveyance 
and in a mortgage, that, as we have seen, those in the 
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^2) As to 
/jopyholds. 


former case are “ qualified ” (see supra^ p. 68), while 
in the latter case they are “ absolute ” (see supra^ p. 94), 
The point, however, is of little importance, since their 
bein^ absolute to no considerable extent extends the 
mortgagee’s remedy or the mortgagor’s liability, Inde- 
])endently of the covenants for title, these are limited 
to the recovery of the mortgage debt, with interest and 
costs prop(^rly incurred by the mortgagee, and with the 
help of thq implied covenants this limit is extended almost 
to include costs incurred by the mortgagee in defending 
his title to tlu^ land. It is only in the rare case where 
the mortgage expressly frees the mortgagor from personal 
liability to repay the mortgage debt that these covenants 
are very imj)ortant. There are these further differences 
between these covenants and those implied in a con- 
veyance on sale, that the covenant for quiet enjoyment 
op(*rates only after failure to pay the mortgage debt is 
made, and that the covenant for further assurance makes 
the mortgagor until, and the person requiring its perform- 
ance after, foreclosure or sale, liable for the expenses 
arising from its performance. 

The same covenants are implied as to the copyholds by 
the mortgagor covenanting as beneficial owner to surrender, 
provided the covenant is executed before the actual sur- 
render takes ydace {^sxtpra^ p, 70), In the case of a 
mortgage it is of great importance that the covenant 
should precede the surrender, since otherwise not merely 
are no covenants for title implied under it, but neither are 
the powers of sale given to the mortgagees under s, 19 of 
the Conveyancing and Law of Property Act, 1881. And 
it is also of great importance that the surrender should 
be made immediately after the mortgage deed is executed, 
since until the copyhold is surrendered, and the mort- 
gagee admitted tenant, the latter has only an equitable 
interest in the copyholds, which is liable to be defeated 
by a sale by the mortgagor to a subsequent purchaser, or 
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to be postponed to a subsequent mortgagee without S ect 8 , 
notice of the mortgage, who is admitted before the first 
mortgagee. Some conveyancers insert a clause in the 
mortgage deed making the mortgagor trustee of the 
copyholds until the mortgagee is admitted. But this 
clause is practically useless, as without it the mortgagor 
is, in fact, trustee. A more useful expedient is to insert 
R clause giving the mortgagee an irrevocable power of 
attorney to surrender the copyholds. This jnables him 
to avoid delay by himself surrendering as attorney of the 
mortgagor and obtaining admittance ; but if it is not 
acted upon, the power itself is no protection. 


(3.) As to leaseholds conveyed by a mortgagor as 
beneficial owner, there are implied Ix^sides the before- 
mentioned covenants, two others — (5) a covenant for the 
validity of the lease conveyed ; (6) a covenant for payment 
cf any rent reserved and for performance of any covenants 
contained in the lease conveyed (s. 7 (1) (D.) ). Strictly 
interpreted, the words of s. 7 seem applicable to mortgages 
of leaseholds by assignment of the lease only, but it has 
always been understood that it applies to mortgagees by 
sub-demise. 


(3 

leaseholds. 


Mortgages of leaseholds may, of course, be made by Mortgages 
assignment as well as by sub-demise. This is the simpler 
and safer course in the case of long terms, where no 
rent of money value is reserved, and where there are no 
onerous covenants. But where the lease is subject to rent 
and covenants, it is not the practice to make it by assign- 
ment, as to do so would render the mortgagee liable 
personally for any breach of covenant by the mortgagor.. 

In such case the mortgage is made by sub-demise. In 
order that a sub-demise may not operate as an assignment 
of the term, the sub-lease must be for a shorter period 
than the unexpired residue of the term at the time the 
sub-lease was granted, but provided the period is shorter, 
it does not matter how much or how little shorter it is. 
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Accordingly, where it is wished practically to assign the* 
residue of the term, and at the same time technically to 
make the transaction not an assignment but a sub-lease, 
the sub-lease is granted for the whole of the residue less^ 
one day. That is the form of assurance adopted in our 
precedent, and it is the usual one followed in mortgages- 
of leaseholds. 

Another difference between a mortgage of leaseholds by 
assignment and by sulndemise is, that on the bankruptcy 
of the mortgagor the mortgage by assignment is not 
affected, while if the mortgage is by sub-demise, the 
nominal reversion on the sub-demise vests in the trustee 
in bankruptcy of the mortgagor. This would be of no- 
importance were it not that the trustee has power to 
disclaim, within twelve months of the bankruptcy (Bank- 
ru])tcy Act, 181)0, s. 13) any leasehold property of the 
bankrupt vesting in him which is subject to onerous- 
covenants (Bankruptcy Act, 1883, s. 55). If the trustee 
disclaims the nominal reversion under this power, the 
mortgagee is ])ut to his election whether he will have the 
lease vested in him, or give up Ins security. If he elects 
to hav(^ the lease vested in him — as he will, of course, 
usually do, since the lease w^ould never have been taken as 
a sufficient security for the mortgage debt if it had not a 
considerable market value — the court, in making the order, 
may direct that it shall vest in him, subject only to the 
same liabilities and obligations as if the lease had been' 
assigned to him at the date wdien the bankruptcy petition 
was filed, and (if the case so requires) as if the lease had 
jcomprised only the property comprised in the vesting 
order (Bankruptcy Act, 1890, s. 13). Sometimes elaborate 
provisions are introduced to save the mortgagee by sub-^ 
demise for being compelled to make this election, but these^ 
are seldom of much practical advantage. 

Next follow^s the proviso for redemption. Formerly, as 
has been pointed out, the estate granted to a mortgagee 
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was what would now be called a conditional limitation — Sect* 3. 

an estate which automatically determined on the day fixed 
for the repayment of the mortgage debt and interest, 
provided these were then paid. But since the doctrine of 
an equity of redemption existing in the mortgagor after 
that day was passed became established, the estate granted 
has changed its character. It is still an estate subject to 
a condition subsequent, but the condition is not that it 
shall determine, but that the mortgagee shall rt^convey on 
the mortgage debt being paid. The mortgage debt is 
never, in practice, paid on the day fixed, that day, as has 
already been said, being now of importance chiefly because 
until it has passed the mortgagee has no remedy by fore- 
closure. After it has passed the mortgagor can at any 
time redeem, by giving six months’ notice of his intention 
to do so, or by paying six months’ interest in lieu of notice. 

And though the right to redeem is in terms reserved to the 
mortgagor, his executors, administrators, and assigns only, 
yet any one interested anyhow in the equitable estate, 
called the equity of redemption, whether as assignee, 
mortgagee, or even lessee {Tarn v. Turner^ 39 Ch. D. 

457), has also the right to redeem. 

As has been said, the date fixed for repayment is chiefly Rights to 
important now because upon it arises the right of the 
mortgagee to dlaim a foreclosure. This is now claimed by 
application to the High Court, or, where the mortgage 
does not exceed 500/. (County Courts Act, 1888, s. G7 (3)), 
to the county court. On such application accounts are taken 
between the mortgagor and mortgagee, and the mortgagor 
is directed to pay the sum found due by him within six 
months of such time as such sum is certified to be due, 
or in default, to be “ debarred and foreclosed of and from 
all right, title, and equity of redemption.” Just as a 
puisne or subsequent mortgagee is entitled to redeem, so 
is he entitled to foreclose. When he does so, the rule is 
to “ redeem up and foreclose down ” ; that is, he has to pay 

c. 
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Sect. S. oflf all those incumbrancers whose charges have precedences 
of, and he forecloses all those whose charges are subsequent 
to his own. Any of the latter, however, can themselves 
obtain his right to foreclose by redeeming his incumbrance. 

Reconveyance On the mortgagor after giving the mortgagee due notice 

by mortgagee. intention to redeem, or paying interest in lieu of 

notice, tendering the principal money with interest and 
costs, the Mortgagee is bound to reconvey. Formerly ho 
was bound to reconvoy only to the mortgagor, unless express- 
words in the mortgage deed extended his obligation. But 
now by s. 15 of the Conveyancing and Law of Property Act, 
1881, and s. 12 of the Conveyancing Act, 1882, a mortgagor 
or incumbrancer has power, instead of taking a reconvey- 
ance, to require the mortgagee to assign the mortgage debt, 
and convoy the mortgaged property to any third person ai^ 
the mortgagor or incumbrancer directs. A requisition by 
an incumbrancer is to prevail over a requisition of tho 
mortgagor, and as between incumbrancers, a requisition 
of a prior incumbrancer over a requisition of a subsequent 
incumbrancer. And by s. 29 of the Trustee Act, 1893, 
where the mortgagee refuses to reconvey, or where there 
is doubt as to who should reconvey, the court may make 
an order vesting the legal estate in the mortgagor. 

Other But action for foreclosure is by no means the only 

reniedy the mortgagee has for the recovery of his mortgage 
debt imd interest thereon. Besides foreclosing he may (1) 
take possession of the mortgaged land, or instead of taking 
possession (2) he may usually appoint a receiver of the 
rents and profits ; and instead of Ibreclosing (3) he may sell 
the mortgaged land ; (4) and after sale or foreclosure, or 
concurrently with either of these, ho may sue the mortgagor 
on his covenant to repay the debt, or if there be no such 
covenant, on the implied contract to pay arising out of 
the loan. A few words about each of these remedies will 
be suflScient for present purposes. 
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(1.) Taking Possession. — 

This remedy is one not generally taken advantage of (l) Taking 

^ ^ ^ DORSGfiSiOfl 

owing to three causes. In the first place, when a mort- ^ 
gagee takes possession, he renders himself liable to account 
for not merely all the rents and profits he receives, but 
also for all those he might have received had he not been 
negligent. In the second place, he is not entitled to 
remuneration for the trouble of management save he is a 
solicitor, when under the Mortgagees’ Legal Costs Act, 

1895, he can charge costs for legal work done by him. And 
in the third place, if the land is held under a lease with 
onerous covenants, by taking possession he renders himself 
personally liable on them. 

(2.) Appointing a Receiver. 

This is in its practical results equivalent to taking (2) Appoint- 

. 1 Ai. A A r Ai ing a receiver 

possession, and it exposes the mortgagee to none oi the ® 

inconveniences suffered by him when ho takes possession. 

Formerly, in order to entitle him to appoint a receiver, an 

express power to do so had to be given by the mortgage 

deed, but now by s. 19 of the Conveyancing and Law of 

Property Act, 1881 (re-enacting and extending s. 19 of 

Lord Cranworth’s Act), such a power is implied unless it 

is expressly excluded in all mortgage deeds executed after 

1881. The mortgagee is entitled to appoint by writing 

under his hand a receiver in the same circumstances as 

would entitle him to exercise the statutory power of sale 

(s. 24 (1), and see m/ra, p, 246). 

The position and powers of a receiver once he is 
appointed under this statutory power are now regulated 
by s. 24. As to his position, the most important points to 
be noted are (1) that he is not the agent of the mortgagee 
who appoints, but of the mortgagor whose default gave 
the mortgagee the power to appoint him (s. 24 (2)). 
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S^a Accordingly, the mortpgor and not the mortgagee 
is liable for the receiver’s acts and defaults unless 
the mortgage deed otherwise provides. And (2) a 
person paying money to him is not concerned to inquire 
whether any event has happened to authorise the receiver 
to act (s. 24 (4)). And (3) the receiver is to receive the 
remuneration by commission on the amount received by 
him set out in his appointment, provided that commission 
is not at a hfgher rate than five per cent. (s. 24 (6)). The 
chief powers and duties of the receiver are (1) to demand 
and recover all income of the property of which he is 
appointed receiver by action, distresr,, or otherwise, in the 
name either of the mortgagor or of the mortgagee, to the 
full extent of the estate or interest which the mortgagor 
could dispose of, and to give effectual receipts accordingly 
for the same (s. 24 (3)) ; and if so directed in writing by 
the mortgagee insure against damage by fire out of the 
money received by him, any building, effects, or property 
comprised in the mortgage, whether affixed to the freehold 
on not, being of an insurable nature (s. 24 (7)) ; and 
(3) apply all money received by him as follows : (a) In 
discharge of all renW, taxes, and outgoings affecting the 
mortgaged property ; (b) In keeping down all annual 
sums or other payments, and the interest on all principal 
sums having priority to the mortgage in right whereof he 
is receiver ; (c) In payment of his commission and of 
the premiums on fire, life, or other insurances (if any) 
properly payable under the mortgage deed or under the 
Conveyancing and Law of Property Act, 1881, and the 
cost of executing necessary or proper repairs directed in 
writing by the mortgagee, and (d) in payment of the 
interest accruing due in respect of any principal money 
due under the mortgage. The residue of the money 
received by him he is to hand over to the person who, but 
for his possession, would be entitled to receive the income 
of the mortgaged property, or who is otherwise entitled to 
that property. 
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It is to be noted that this section gives the receiver no ^ 

power to make leases. As he is by it the agent of the 
mortgagor, it would seem to follow that even after he has 
taken possession the mortgagor is still a mortgagor in 
possession within the Act, and therefore has the powers of 
leasing given to him as such (s. 18 (!))• Where it is 
desired, accordingly, that after the receiver is appointed he 
should have full powers over the land, this right to make 
leases should be expressly given to him by fhe mortgage 
deed. 

The power of appointing a receiver given by the Act is 
now generally relied upon in ordinary cases of mortgage. 

But in cases where it is probable a receiver will sooner or 
later have to be appointed, it is more usual to appoint him 
by a separate deed executed along with the mortgage. He 
is then appointed by the mortgagor with the consent of 
the mortgagee, and ho, of course, does nothing until 
circumstances arise which justify his intervention. The 
object of having him appointed in this way is to enable 
the mortgagee to keep possession of the mortgage. When 
so appointed his powers and duties may bo expressly set 
out or given by reference to the statutory powers above 
considered. 

(3.) Sale. 

Formerly it was also customary to insert in the raort- (3) Sale 
gage deed an exi)ress power enabling the mortgagee to 
sell the mortgaged land in case there was default in 
payment of interest for a certain time — usually three 
months — or in case the principal money had become payable 
and default had been made in paying it for a certain 
period — usually six months — after written notice to pay 
had been given. This power and those other clauses 
ancillary to it — such as the power of the mortgagee to give 
on sale an effectual discharge for the purchase money, and 
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directions as to the application of the purchase money — 
are now usually omitted in reliance on the statutory 
power of sale, etc., implied by the Conveyancing and 
Law of Property Act, 1881, in every mortgage executed 
after 1881. 

The statutory power of sale is given and defined by 
8. 19 (1) of the Conveyancing and Law of Property Act, 
1881. The fower is to sell or to concur with any other 
person in selling the mortgaged property, or any part 
thereof, cither subject to prior charges or not, and either 
together or in lots, by public auction or by private 
contract, subject to such conditions respecting title or 
evidence of title, or other matters as he (the mortgagee) 
thinks fit, with power to vary any contract of sale, and 
to buy in at an auction, or to rescind any contract for 
sale, and to resell, without being answerable for any 
loss occasioned thereby. This power is, by s. 20, not 
to be exercised unless and until (J) notice to pay the 
mortgage debt has been served on the mortgagor and 
default has been made as to all or part thereof for three 
months, or (2) some interest is in arrear for two months, 
or (3) there has been a breach of some provisions 
contained in the mortgage deed or in the Act, and on 
the part of the mortgagor or of some person concurring 
in making the mortgage, to be observed dr performed 
other than and besides a covenant for payment of the 
mortgage money or interest thereon. Section 21 gives 
the mortgagee exercising the power, authority to convey 
the property mortgaged to the purchaser discharged of all 
interests and rights to which the mortgage had priority 
(sub-s. (1) ), and where the sale is in “professed exercise” 
of the power, makes the title of the purchaser unimpeach- 
able on the ground that the power was improperly exercised 
(sub-s. (2)). See Life Interest^ etc. Securities Corporation v. 
Hand4n^^Hand Insurance Society^ [1898] 2 Ch. 230). By 
sub-s. (3) of the same section provision is made for the 
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application of the purchase money — namely, firstly, to the Sect. 3 
payment of incumbrances having priority to that of the 
person exercising the power to which the sale is not made 
subject, then to hold the residue in trust to apply it (1) for 
payment of costs incident to the sale, (2) in discharge of 
his own mortgage debt, interest and costs, and (3) as to the 
residue, to pay it to the person entitled to the mortgaged 
jiroperty or authorised to give receipts for the sale thereof. 

It is expressly provided that this power of iale shall not 
affect the mortgagee’s right to foreclose (s. 21 (d)). 

It is to be noted that the mortgagee in exercising this 
power of sale is not a trustee in the strict sense of the 
word. If he acts in good faith and honestly that is all 
•that is required of him {Kennedy v. De Traford, [1837] 

A. 0. 180 ; Kutt V. Easton, [1899] 1 Ch. 873). 

In connection with the power of sale the trust of the Trust of 
nominal leasehold reversion on a mortgage of leaseholds 
made by sub-demise should be noted {supra, p. 231). This 
trust is invariably inserted in mortgages by sub-demise. 

Its object is to secure that in case of sale the purchaser 
shall become entitled to the mortgagor’s lease, and not 
merely to the sub-demise. The sub-demise is made for the 
purpose of preventing the mortgagee being held liable for 
breaches of the covenants in the lease while the mortgagor 
remains in possession. Its utility ceases when the mort- 
gagee or the purchaser from him takes possession. In the 
case of a sale the purchaser, as a rule, prefers to have control 
not merely of the sub-lease, but also of the lease itself. 

Since registration of title came in fashion it has become Covenant 
the practice to insert in mortgages a covenant on the part 
of the mortgagor that he shall not register himself as 
owner of the mortgaged land. The object of this covenant 
is to aid the power of sale. If the mortgagor should 
register himself as owner without disclosing the mortgage, 

.as he is entitled to do, then on the mortgagee exercising 
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the power of sale it would be necessary to have the land 
transferred in the register from the name of the mortgagor 
to that of the purchaser. This the registrar would not do- 
without the consent of the mortgagor or, in default of this, 
without an investigation of the mortgagee’s title. The 
covenant is meant to prevent any difficulties of this kind 
arising by ensuring that the mortgagor shall not register. 

</(4.) Action on the Covenant. 

It is hardly necessary after what has already been, 
said {snpra^ p. 237), to add anything further save 
this, that this action is not an alternative but a concur- 
rent remedy with those of foreclosure and sale. If the 
mortgagee sells, and the purchase money does not reach 
the amount of his debt, he may sue the mortgagor for the 
balance. If he forecloses he may at the same time value 
his security and sue for the balance. But in the latter- 
case he cannot sue on the covenant, unless he is still in a 
position to return the mortgaged land. As it is put 
technically, an action for the mortgage debt “re-opens 
the foreclosure,” and if it is impossible — as by the mort- 
gagee having sold or otherwise parted after the foreclosure 
with some of tlie land — to re-open the foreclosure and 
give the mortgagor another chance of redeeming, the* 
mortgagee cannot sue on the covenant. 

Our precedent contains an express covenant on the part 
of the mortgagor to keep insured the buildings of the 
leasehold premises in accordance with the covenant in 
the lease and to produce the receipts for the premiums.. 
In the case of mortgages of leaseholds by assignment and 
probably also by sub-demise the first part of this covenant 
would hardly be necessary since, as we have seen by 
s. 7 (1) (D.) of the Conveyancing and Law of Property 
Act, a covenant in such cases is implied by the use of the* 
words beneficial owner ” to perform the covenants in the 
lease (supra^ p. 239). But the second part is always* 
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necessary in order that the mortgagee may be able at 
any time to ascertain whether the covenant is being 
performed. 

Where there is no covenant to insure in the lease there 
is no obligation imposed on the mortgagor to insure 
implied in the mortgage deed. But by s. 19 (1) (ii.) a 
power is implied in all mortgage deeds for the mortgagee 
to insure and keep insured against damage by fire any 
building or other property of an insurable nature, whether 
affixed to the freehold or not, being or forming part of the 
mortgaged property, and the premiums paid for any such 
insurance shall be a charge on the mortgaged property 
in addition to the mortgage money, and with the same 
priority, and with interest at the same rate as the mortgage 
money. By s. 23 the amount of such insurance is not to 
exceed the amount specified in the mortgage deed, and if 
no amount is specified then two-thirds of the amount that 
would be required in case of tobil destruction to restore 
the property insured. And by the same section the power 
to insure is not to be exercised — (a) Where there is a 
declaration in the mortgage deed that no insurance is 
required ; (b) where an insurance is kept up by or on 
behalf of the mortgagor in accordance with the mortgage 
deed ; (c) where the mortgage deed contains no stipulation 
respecting insurance and an insurance is kept up by or 
on behalf of the mortgagor to the amount in which the 
mortgagee is by the Act authorised to insure. The same 
section also provides that all money received on an insurance 
effected under the mortgage or under the Act shall if the 
mortgagee so requires be applied by the mortgagor in 
making good the loss or damage in respect of which it 
is received, or, subject to special agreement to the contrary, 
to paying off the mortgage debt. 

The implied powers to sell, to appoint a receiver, and to 
insure, are all such as were formerly inserted in mortgage 
deeds for the benefit of the mortgagee. There is another 


Sect. 3. 
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Implied 
power to 
timber. 


Implied 
power to 
grant lease! 


implied power also for his benefit, which arises only 
on his taking possession, and a further implied power for 
the good management of the mortgaged estate whoever 
may be in possession. The former of these is the power 
given by s. 19 (1) (iv.) to the mortgagee in possession to cut 
and sell timber and other trees ripe for cutting and not 
planted or left standing for shelter or ornament. Previous 
to this enactment, the mortgagee in possession was, in the 
absence of Min express power, entitled to cut timber only 
when the land was a defective security for his mortgage 
debt ( Withnngton v. Banks^ Sel. Ch. Cas. 30), as is now 
his position with regard to mines (Millett v. Davey^ 
31 Beav. 470). The latter of the implied powers is that 
of granting leases of the mortgaged land by the mortgagor 
or mortgagee in possession given by s. 18. 

The leases authorised by s. 18, which are to be good 
against mortgagee when granted by the mortgagor in 
possession, and good as against the mortgagor when granted 
by the mortgagee in {)ossession are — (a) agricultural or 
occupation leases for any term not exceeding twenty-one 
years ; (b) building leases for any term not exceeding 
ninety-nine years to take effect in possession not later than 
twelve months after their date. The best rent with no fine 
must be reserved, except in building leases where a smaller 
or peppercorn rent for the first five years is permitted ; and 
each lease must contain a covenant to pay rent and a con- 
dition of re-entry for non-payment within at most thirty 
days. A counterpart of the lease must be executed by the 
lessee, and where the lessor is the mortgagor he must within 
a month of granting the lease deliver to the first mortgagee 
the counterpart. This power is not to enable the mortgagor 
of mortgagee to grant a longer lease than the former could 
have without it granted with the concurrence of the latter. 
And like the other implied powers, it is implied only in 
mortgages executed after 1881 and only in so far as it is not 
varied or excluded by the terms of the mortgage deed. 
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Previous to this enactment the mortgagor not being 8ect.S. 
owner in law could not grant a lease which would bind the 
mortgagee at law, and the mortgagee not being owner in 
-equity could not grant a lease which would bind the 
mortgagor in equity. To grant a lease binding both at 
law and in equity, it was necessary that both mortgagor 
and mortgagee should join in granting it. This no doubt 
sometimes proved inconvenient to lessees who took leases 
from mortgagors in possession not knowing of the 
existence of the mortgage ; but that this inconvenience 
<;ould not be very great is perhaps shown by the fact that 
it was not usual to give the mortgagor express power 
to grant leases. The implied power here given is very 
wide, and in practice it frequently is modified or excluded, 
as far, at any rate, as the mortgagor is concerned. Some- 
times the modification takes the form set out in our 
precedent — that is, the power to lease is excluded as far as 
house property is concerned, since an exercise of the power 
by the mortgagor might seriously diminish the security for 
the mortgage debt. Another frequent modification is to 
-exclude the power to grant building leases. As to what 
is meant by an occupation lease, see Brawny, Beta, f IDOO] 

1 Q. B. 346. 

Finally, among the numerous powers and provisions Right of 
implied in mortgages by the Conveyancing and Law of pr^ucSon o 
Property Act, 1881, there is one altogether for the benefit title deeds, 
•of the mortgagor. When a mortgage is executed the title 
deeds are handed over to the mortgagee as they would 
be to a purchaser of the land. Formerly the mort- 
gagee was not under any obligation to produce them 
for the inspection of any one dealing with -the mort- 
gagor, unless special provision to do so was inserted in 
the mortgage deed. This where the mortgagee stood 
on his strict right and refused to produce made it very 
difficult for the mortgagor to establish his title to the 
land, and so was an impediment in the way of his selling 
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it as long as the mortgage continued. Now by s. 16 of 
the Conveyancing and Law of Property Act, 1881, it is 
enacted that ‘ a mortgagor, as long as his right to redeem 
subsists, shall ... be entitled from time to time, at 
reasonable times, on his request, and at his own cost, and 
on payment of the mortgagee’s costs and expenses in this 
behalfj to inspect and make copies or abstracts of or 
extracts from the documents of title relating to the mort* 
gaged proj^rty in the custody or power of the mortgagee.’" 
This section applies only to mortgages executed after 1881, 
and from these it cannot be excluded even by express 
stipulation to the contrary in the mortgage deed. 

Two further doctrines in connection with mortgages 
must, on account of their importance, be noticed very 
shortly, although there is nothing in the precedent given 
which has any bearing upon them. The first is the 
doctrine of tacking ; the second, that of consolidation. 

By tacking is meant the power which the law gives 
a mortgagee who has the legal estate to add a loan 
subsequently advanced on the security of the land to the 
debt due on his legal mortgage, and so entitle himself to 
have it paid along with the debt due on the legal mortgage 
and in priority to other advances made previously to it, of 
which he or the person who made the second loan had no 
notice when he made it. Primd facie^ fne mortgagee 
who is secured by a legal mortgage has priority over all 
mortgagees who are secured only by an equitable charge^ 
of whose mortgages the legal mortgagee had no notice 
when he advanced the mortgage debt. The maxim, 

W 1i£re equities are equal the law shall prevail^ then applies. 
If such a legal mortgagee subsequently makes a further 
advance to the mortgagor without knowledge or notice of 
the existence of any equitable charges, or if any other 
person makes an advance without such notice and sub- 
sequently buys the legal mortgage or sells his debt to 
the legal mortgagee, then the person who has the legal 
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ostate is entitled to tack or join such subsequent debt to Sect. 3. 
his legal mortgage and to claini to have both paid in full 
before any part of the mortgaged estate is devoted to 
paying off the equitable charge of which there was no 
notice when the tacked ” advance was made {Marsh v. 

Lee^ 2 Vent. 337 ; 2 W. & T. 107). But a legal mortgagee 
is not entitled to tack any subsequent advance to his legal 
mortgage as against any equitable charge of which he had 
notice when he made the subsequent advance, cA^en though 
he had entered into a contract to make the latter before he 
knew of the existence of the equitable charges ( West v. 

Williams, [1899] 1 Ch. 132). 

The other doctrine is what is called the doctrine of^onsolida- 
consolidation of mortgages. By consolidation is meant mortgages, 
the joining together of two or more mortgages on diflerent 
properties belonging to the same mortgagor and holding 
each of them as security for all the mortgage debts. 

It arose where one person had either by original mortgage 
or by the assignment to him of different mortgages, several 
mortgages on different properties belonging to the same 
mortgagor, in all of which the period fixed for the repay- 
ment of the loan had passed. The mortgagor was not 
then entitled to redeem one of the mortgaged properties 
without redeeming them all {Pledge v. Carr, [1895] 

1 Ch. 51). . 

This doctrine has now not so much practical importance 
as formerly, since by s. 17 of the Conveyancing and Law 
of Property Act, 1881, it is enacted that, as regards 
mortgages made since 1881 not containing any stipulation 
to the contrary, the mortgagor seeking to redeem any 
one mortgage shall be entitled to do so without paying 
any money due under any separate mortgage made by 
him or by any other person through whom he claims on 
property other than that comprised in the mortgage which 
he seeks to redeem. 
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“ Well said Littleton,” says Lord Coke (Co. Litt. Ill b), No teata- 
“ that lands and tenements were devisable in burghes by pd^^er^over 

custome ; for that at the common law no lands or tene- iroeholds at 

common lavi 

ments were devisable by any last will and testament, nor 
ought to be transferred from one to another but by solemne 
livery of seisin, matter of record, or sufficient writing ; 
but as Littleton saith that by certain private customes in 
some burghes they arc devisable. But now, since Littleton 
wrote, by the^statutes of 32 & 34 Hen. 8, lands and tene- 
ments are generally devisable by the last will in writing 
of the tenant in fee simple, whereby the ancient common 
law is altered whereupon many difficult questions and 
most commonly disherison of heires (when the devisors 
are pinched by the messengers of death) doe arise and 
happen.” 

The parliament which passed the Statute of Uses 
(supra^ p. 9) w^as evidently at one with Lord Coke in 
deploring the alteration wrought in the common law by 
giving a freeholder the power of leaving his land away 
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1* from his heir. In the preamble to that statute one of the 
mischiefs which necessitated its passing is stated to be the 
“divers and sundry imaginations, subtle inventions and 
practices ” which “ have been used whereby the heredita- 
ments of this realm have been conveyed from one to 
another ... by wills and testaments, sometime made 
by nude parolx and words, sometime by signs and tokens, 
and sometime by writing, and for the most part made by 
such persor 3 as be visited by sickness, in their extreme 
agonies and pains or at such time as they have scantly 
had any good memory or remembrance ; at which time 
they being provoked by greedy and covetous persons lying 
in wait about them do many times dispose indiscreetly and 
unadvisedly their lands and inheritances.” It is, perhaps, 
worthy of note that this tendency to improvident dis- 
position by will which Lord Coke and King Henry’s 
Parliament agree in deploring appears to have been 
a special affliction of landowners, who needed, apparently, 
statutory protection against it until the year 1891, when 
the Mortmain and Charitable Uses Act gave them, at last, 
that power to leave their lands to any object — even a 
charity — which the more discreet owner of personalty had 
possessed from very early times without injury to the 
commonwealth. In spite, however, of this weakness on 
the part of landowners, the people did not agree with 
parliament that the power to devise land was in itself an 
evil thing, and even in the rebellion in the North in 1536 
they allege it as one of their grievances that by the 
abolition of uses of land they were deprived of the power 
of providing for their younger children. Consequently 
parliament, a few years after passing the Act to take away 
the power of devising land, had to pass another Act to 
restore it — the Statute of Wills (32 Hen. 8, c. 1, a.d. 1540). 
Since then several other Acts have been passed extend- 
ing that Act, until by s. 3 of the Wills Act, 1837 
(1 Viet. c. 26), all property is made disposable by will, 
and by s. 5 of the Mortmain and Charitable Uses Act, 
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1891 (54 & 55 Viet. c. 73), the owner may, at his death, S ect. 1 . 
Revise his land for charitable purposes as freely as he 
<jould during his life have granted it by deed, subject to 
this restriction, that such land must, as a rule, be sold 
within one year from the testator’s death (infra, p. 288). 

The instruments we have so far been considering have 
all been assurances of property from living persons to 
living persons : a will is an assurance of property from 
the dead to the living. The difference has naturally hul 
•directly and indirectly to many differences in the principles Peculiar 
regulating their operation, interpretation and execution as ttSstics of a 
•compared with those controlling assurances inter vivos, will. 

The chief of these will now be stated shortly. 

The first, and perhaps the most striking, of these points 
•of difference is this : Deeds, as we have seen, operate from ambulatory 
their execution (supra, p. 43) ; wills, on the other hand, 
operate not from their execution, but from the death of their death, 
makers. That is usually expressed by the phrase that a 
will is ambulatory till the death of the testator. In other 
words, until then it has no effect in law whatever (a). 

And until then the testator can at any time revoke or 
alter it by an instrument properly executed (Litt. s, 108). 

And as between different wills made at divers times where 
the later do not expressly revoke the earlier they 
impliedly revoke them in so far as they are inconsistent 
with them. 


(a) It was owing to this difference in the operation of gifts by 
will as compared with gifts inter vivos that made it possible at 
common law for a husband to devise land to his wife. A grant of 
land by deed or feoffment by husband to wife was void as they were 
one person in law, but as a devise did not oi)erate till the husband’s 
death the coverture was then determined and the wife could take 
as a feme sole. This, however, did not enable a married woman to 
make a will, since her will was invalid from its inception, she being 
^uhpotestate viri when it was made (Co. Litt. 112 b). 
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(2) After 
testator’s 
death it 
cannot he 
rectified. 


This characteristic of wills w^hich enables a testator^ 
without the knowledge or consent of the beneficiaries^ 
under the will, to alter or amend its provisions, makes the 
necessity of elaborate provisions for possible contingencies 
not so necessary in a will in many cases as in a settlement 
by deed. This advantage is, however, more than counter* 
balanced by two other characteristics of wills as compared 
with deeds. The first of these is that once a will has come 
into operation by the death of the testator the court has 
no power to rectify it, however clearly it appears that the 
testator made his will under a misapprehension of fact. 
If a deed by some mistake as to the facts fails to carry 
out the clear intention of the parties, then a court of 
equity will undo the effects of such mistake by altering the 
instrument. It has no such power in the case of a will. 
By s. 9 of the Wills Act, 1837, a will must be in writing, 
and all the court can do is to interpret what the testator 
has put in writing. It can, indeed, set the will aside when 
its execution was induced by coercion, undue influence, or 
fraud, and it can prevent its being made itself an instrument 
of fraud — as, for exam})l(‘, when a legatee obtains a legacy 
under it on the express understanding that he will hold the 
legacy on a secret trust, the court will compel him to* 
exc^cute such trust, and it can strike out any clause which, 
it is clearly proved, was inserted without the testator’s 
knowledge or wish (T 71 the Goods of Boehm^ [1891] 
P. 247). But it cannot receive evidence to show that the 
intention appearing on the face of the will was, through a 
mistake or misunderstanding on the testator’s part, not the 
real intention of the testator, and, acting on this, direct 
that the will shall be rectified so as to carry out the real 
intention as it can in the case of a deed or other instrument 
operating inter vivos. See, as to this distinction, Coicen 
Truefitt, Limited, [1899] 2 Ch. 309). 


(3) Jt^peakfl Xhe second of the characteristics last referred to, is that 
tator’s death, unless the contrary appears from the will itself, it h 
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assnmed that the property comprised in it is the property Sect. 1. 
as it exists at the testator’s death. This is what is meant by 
the phrase that a will speaks from the death of the testa- 
tor. A deed, on the other hand, speaks from its execution. 

(See Underhill and Strahan’s Interpretation of Wills and 
tJettlements, p. 90.) 

As an example of the operation of wills and deeds 
respectively, take this description of the pfoperty dealt 
with : “ All that messuage called Blackacre and the lands 
occupied therewith,” or the settlor’s or testator’s “ lands, 
whether freehold, leasehold or copyhold, in the county of 
Northampton.” In a deed, this first description would 
include only Blackacre as it was when the deed was 
executed, and the second description, whatever lands the 
settlor then had in Northamptonshire. In the case of a 
will, however, the first would include any additions made to 
the lands occupied with Blackiicre by the testator after the 
date of his will, and the second, all lands in Northampton- 
shire subsequently purchased or inherited by him. 

The rule that a will speaks from the death of the testa- 
tor always obtained as to pure personalty comprised in it ; 
but until the Wills Act, 1837, it primd facte did not obtain 
xis to land. It has, as we shall see, no application to the 
persons taking the property under the will (m/m, p. 281). 

There is a fourth respect in which a will operates as (4) It dooa 
regards freehold and leasehold land comprised in it in a p^^rty 
way different from a conveyance by deed, A will does 
not convey such land direct to the devisee as a conveyance ficiary. 
by deed conveys the land comprised in it direct to the 
grantee. On the death of the testator, the freehold and 
leasehold lands belonging to him vest in the executors of 
his will, and it is only on their consenting to the devise or 
bequest of it, that the persons to whom it is left obtain 
Any legal interest in it. 
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1. This principle has always applied to the case of lease- 
holds and pure personalty, A will of these — or a testament 
in the strict sense — ^was always regarded, as testaments 
were regarded by Roman law, as a form of universal 
succession, and not as a conveyance by the testator. That 
view has now been adopted by the Legislature as regards- 
wills made after 1897, of realty situate in England (Land 
Transfer Act, 1897, s. 1). The Act does not extend to 

Ireland, and Copyhold land does not come within it. 

« 

These four characteristics may be said to be due to the- 
nature of a will as an assurance between the dead and 
the living. Three other characteristics arose through the 
leniency with which the court has always interpreted wills. 
This leniency is attributed to the consciousness of the 
courts of the fact that wills must often in the nature of 
things be drafted under very adverse circumstances of time 
and place. Whether, however, this same leniency has 
proved a benefit to the averajge testator, is open to some 
question, for it has led to that most pernicious popular 
belief that a will is a legal document which differs from all 
other legal documents in this respect, that it can be drafted 
by a person destitute of legal knowledge. This delusion, by 
leading testators to draft their own wills or to rely on the 
doctor or parson to draft them for them, has resulted not 
merely in the dissipation of many an estate fn law costs, 
but also in the more effectual frustration of dying men’s 
wishes than would have been wrought by the most stringent 
construction of wills — assuming that such a construction 
would have induced testators to have their wills (as they 
have their conveyances) drafted by lawyers in all cases^ 
^ save where the emergency is so pressing as to leave no- 

opportunity of securing legal aid. 


(6) To jMisB The first of these characteristics due to leniency of 
estotes words interpretation is this : To pass an estate of inheritance in 
of inheritance land, no words of inheritance need be used in marking out 
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the estate. This, no doubt, is primd facie a perfectly Sect. L 
sensible rule. The rule applicable to deeds, namely, that 
unless the limitation be to the grantee and his heirs, or to need^. 
him in fee simple, only a life estate will pass, is purely 
technical. And this rule is only a particular application 
of the principle applied generally to the interpretation of 
wills, namely, that technical expressions may be dispensed 
with on all occasions. If testators who draw their own 
wills, took proper advantage of this prjjiciple, their 
intentions would be less frequently defeated than they 
now are ; but they will use technical expressions which 
they do not understand. Thus they constantly leave pro- 
perty to a person for life and then to ‘‘ his heirs.” Where 
the property is realty, their clear intention is defeated, 
since the effect of the rule in Shellefs Case (supra, p. 131), 
is to give to the intended life tenant the fee simple. 

Where the property is personalty, since the word heirs has 
no proper meaning in reference to it, the puzzle is to find 
out whom the testator meant by the life tenant’s heirs. 

When a will is drafted by a lawyer, the interests given 
under it are, of course, set out in the same technical 
manner as if the instrument were a deed. 

The second characteristic is, or at any rate once was, of (6) To create 

with executory 
interests 

settlements, executory interests can, in the case of deeds, limitations 
be created only by way of use. If a fee simple is limited b^av of^ 
directly by deed to A. for life, and afterwards to such son use. 
of A. as shall first attain twenty-one, in fee simple, as long 
as A. has no son aged twenty-one, the remainder is and 
must be a contingent remainder. Moreover, it is not 
helped by the Contingent Remainder Act, since it is not a 
contingent remainder which would be good as an executory 
interest if it had not a preceding estate of freehold to 
support it : A direct limitation to the first son of A. who 
attains twenty-one without a life estate to A., would be 


more importance. As has been pointed out in dealing 
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Sect. L bad as a limitation in futuro {supra, p. 130). This, how- 
ever, never was the case as regards wills. Wills originally 
dealt only with uses of land : when the Statute of Wills 
made it possible for them to deal with the legal estate, the 
courts continued to interpret them as if they still dealt 
only with the use or equitable interest. Accordingly, 
executory interests can be created by direct limitation. 
In the example above given, the limitation to A.*s son 
would, in a mil, be a contingent remainder, which would 
be good as an executory interest if it had not had a 
preceding freehold to support it, and, accordingly, it now 
would not fail in case A. died before his son attained 
twenty-one. 


Executory 
interests in 
leaseholds. 


In this connection, a further point may be noted. It 
is possible to create by will executory interests in lease- 
holds. As we have seen, the Statute of Uses only operates 
in the case of freeholds. Accordingly, if leaseholds are 
limited by deed by way of use, the legal estate remains in 
the grantee to uses, and the beneficiaries take only equit- 
able estates {supra, p. 10). But in the case of leaseholds 
limited in successive interests directly by will, the bene- 
ficiaries take the legal, as well as the beneficial, interest. 
Future legal interests in leaseholds so created are usually 
called executory bequests. 


(7) Limita- And this brings us to the third of these characteristics. 
withinThe^^ The Statute of Uses has no imperative application to limita- 
Sututeof tions contained in wills. That seems now to be settled 

TjgAR 

law, though no very satisfactory reason has ever been 
given why the statute should not apply to limitations by 
will as much as to limitations by deed operating under the 
Law of Property Act, 1845. However, it seems certain 
that if freeholds are devised, for example, to A. in trust 
or to the use of B., whether B. will take the legal estate or 
not will now depend on the intention of the testator and not 
on the effect of the statute. At the same time, where the 
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•testator, in creating estates in freehold by will, uses Soct 1. 
the same expressions as he would were he creating them 
hy deed — which is always the practice where settlements 
are made by will -the court will consider this a sufficient 
indication that he intended the will to operate in the same 
way as it would do if it were a deed. In other words, he 
is considered to have adopted the machinery of the Act for 
the purpose of limiting the interests arising under his will 
{Doe V. Fields 2 B. & A. 5G4). • 

The last characteristic which may be mentioned here is (H) Execution 
•due to the necessity of guarding against forgery, which, attested by 
in the case of a will, is much more urgent than in that of 

' ^ \^it)X10SSOB 

a deed, since a will does not come into operation until the 
.sole party to it is dead. To give this security the law 
insists that it shall be executed in the presence of two 
witnesses both present at the same time and attested by 
them in the presence of the testator, and in the presence of 
«ach other, such attestation being shown by their signing 
their names on the will. Formerly this formal execution 
was necessary only in the case of wills of realty ; but by 
s. 9 of the Wills Act all wills must now be executed in the 
same way (see infra^ p. 287). 
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Wills vary more in form and substance than any other 
kind of assurances. This arises partly from the fact, that 
while other assurances deal as a rule only with specific 
property, a will deals with the testator’s whole estate. It 
arises chiefly, however, from the infinite variety of testa- 
tors’ intentions and circumstances. One testator desires 
to leave everything to the absolute discretion of his widow^ 
in which case a few lines on a sheet of notepaper is^ 
sufficient. Another wishes to make provision for hia 
descendants even unto the third and fourtli generations, 
when the will has to be drawn on practically the same lines^ 
as a settlement by deed. Another wants not merely to 
provide for his descendants, but to provide for the carrying 
on of his business by his executors, or for its transfer as a 
going concern to his sons ; and to do this, further clauses, 
sometimes of a very complicated kind, must be added. And 
in a hundred other ways variety of intentions and circum- 
stances require variation in the terms of the instrument. 

In consequence of this variation in form and substance 
there is no kind of conveyancing in which precedents are of 
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SO little, and practical experience is of so much use, as in Sect. 2. 
the drafting of wills. The form which is most common in 

practice, where the intention is to provide for the testator’s The com- 

n -i * i_ ii. 1 j-xi j. monest form 

tamily, is very much the same as a personal settlement yQj.y gimiiar 

with certain clauses — such as the covenant to settle after 
acquired property and such like, which would have no 
moaning in a will — omitted, and a few clausei^ — such as 
legacies to old servants, memorial gifts to old friends, and 
such like, which would have no meaning in a settlement by 
deed — inserted. When the will is in this form or in the 
form of a strict settlement, all the powers implied by the 
Settled Land and Conveyancing Acts in settlements by 
deed are implied in it, and, generally speaking, the exposi- 
tion which has been given of the clauses in a settlement 
by deed applies equally to it. 


To set out these and comment on a settlement by will 
would be merely to repeat to a great extent what has 
already been said. We will, therefore, choose a very 
short precedent which, though not quite so often used in 
practice, yet raises more of the points requiring particular 
exposition. 

This Will made the twentieth day of April, 1900, is the A short form 

last Will and Testament of me, Eichard Eoe, of Beaulieu 

-n, paragraphs. 

Hall (lately lino wn as One Horse Farm), in the parish of 
Morton Pinkney, Northampton, and of Chatsworth, Clap- 
ham Common, London, 8.W. I hereby revoke all other 
Wills. 

1. I hereby appoint my wife, Mrs. Matilda Jane Eoe, .^pointment 
my son, Albert Edward Howard Eoe, and John Dorey, ^ ®*®c^tors. 
of 3,003, Bedford Eow, in the City of London, solicitor, 

(hereinafter called > my trustees), to be the executors and 

trustees of this my Will. 

2. I give and bequeath the following specific legacies. Specific 

(a) To my wife all the jewels, trinkets, plate, furniture, 

linen, glass, china, books, pictures, and all other the 
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Sect. 2. 


Pecuniary 

legacies. 


Discretionary 
trust of a 
pcuniary 
legacy. 


articles of personal or domestic use, which shall at the 
time of my decease be in or about my aforesaid dwelling- 
house, known as Chatsworth, save only my portrait in 
oils by Smudger-Brown, E.A., and the service of silver 
plate presented to me by the Worshipful Society of Com- 
pany Promoters, which I hereby bequeath to my son 
Albert Edward Howard, and request him to make of 
them heirlooms in our family. 

(b) To my son-in-law, John Doe, Esquire, of Long 
Acre, M?)rton Pinkney, the gold watch and chain I 
always wear, and the Chippendale cabinet bought by me 
in Wardour Street, London, and now in the drawing room 
of my mansion house, Beaulieu Hall, Morton Pinkney. 

3. I give and bequeath the following pecuniary legacies. 

(a) To my wife £300 as a mark of affection merely, 
she being already amply provided for under the Will of 
her late father. 

(b) To my daughter Eosa, wife of John Doe, Esquire, 
£300 as a mark of affection merely, she being already 
amply provided for under her marriage settlement by 
property appointed to her by my wife and me jointly. 

(c) To my friend Mr. John Dorey £100 as a mark of 
esteem and also in consideration of his consenting to act 
as executor and trustee of this my Will. 

(d) To my trustees £10,000 upon trust to invest the 
same in the names of the said trustees in or upon any 
stock, funds, or securities, in or upon which trustees may 
by law invest trust funds. And upon further trust that 
my trustees shall, in their absolute discretion, from time to 
time during the life of my son Augustus Fitzwilliam Eoe, 
now residing at Buluwayo, South Africa, or during such 
shorter period or periods, either continuous or discon- 
tinuous as they shall think fit, pay all or any part of the 
income of the said sum of £10,000 and the investments 
thereof unto, or apply the same for the maintenance of, 
all or any of the following persons, namely, the said 
Augustus Fitzwilliam Eoe, any wife he has majrried or 
shall marry, and his children or remoter issue for the time 
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being in existence, whether minors or adults, in such 
proportions and manner as my trustees shall in their 
absolute and uncontrolled discretion from time to time 
think proper, and subject to the discretionary trust lastly 
hereinbefore contained shall accumulate the said income, 
or so much thereof as shall not be applied under such 
discretionary trust, and invest the same and hold the 
investments upon the same trusts as are hereby declared 
of the said sum of £10,000. And after the death of the 
said Augustus Fitzwilliam Roe shall pay the income of the 
said trust fund to his widow, if any, during her widowhood 
for her separate use, and so that she shall not during 
the life of the said Augustus Fitzwilliam Roe have power to 
charge or dispose of such life interest by way of anticipa- 
tion. And after the death or marriage of such widow, if 
any, shall stand possessed of the said trust fund, in trust 
for all or any the children or child of the said Augustus 
Fitzwilliam Roe, who shall be living at my decease 
or born afterwards, and who being a son or sons shall 
attain the age of twenty-one years, or being a daughter 
or daughters shall attain that age or marry under it, 
and if more than one in equal shares, and in default of 
such children or child, in trust for my son Albert Edward 
Howard absolutely. 

i. I direct my trustees to purchase from any public 
insurance or annuity company the following annuities. 

(a) For my late clerk, John Smith, an annuity of £40. 

(b) For Anne Roe an annuity of £40. 

I direct that such respective annuities are to commence 
from my decease, and to be payable by equal quarterly 
payments, the first payment to be made three months 
after my death, and until purchase of them, my trustees 
shall pay like annuities out of my residuary estate to the 
said John Smith and Anne Roe. 

8. I declare that all the said legacies and annuities 
shall be delivered and paid free of all death duties, and I 
hereby charge the pecuniary legacies and annuities, and 
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Annuities. 


Legacies to 
1)0 paid free 
from death 
duties 
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end charged 
on the real 
•estate. 


Specific 

devise. 


Oeneral 
residuary 
bequest and 
devise. 


the death duties payable thereon » on my real estate 
hereinafter devised in case of deficiency of my personal 
estate, with power for my trustees to raise the amount of 
such deficiency, together with the costs of raising the 
same, by sale or mortgage of such real estate or any part 
or parts thereof, and so that any such mortgage may be 
in fee simple, or for any term of years, and with or without 
a power of sale, and to execute and do such assurances 
and things as may be necessary or proper for effectuating 
any such^sale or mortgage. And I declare that no pur- 
chaser or mortgagee shall be bound to ascertain whether 
such deficiency of my personal estate exists, or whether 
more money than is required is raised, or to see to the 
application of the money raised, and that the declaration 
in writing of my trustees that no further sum can be 
required to be raised under the present power shall be 
conclusive in favour of any purchaser, mortgagee, lessee, 
or other person acquiring any interest in the said real 
estate or any part thereof. 

6. I devise my mansion house of Chatsworth, Clapham 
Common, London, S.W., with the outbuildings and lands 
occupied by me therewith, to my wife during her widow- 
hood or until she cease to make it her principal place of 
residence. 

7. I bequeath and devise, subject to and after payment 
out of my personal estate, or in case of de§ciency out of 
my real estate, of my funeral and testamentary expenses, 
debts, legacies, and annuities bequeathed by this my Will, 
or any codicil hereto, and the death duties on such 
legacies and annuities, all the residue of my personal 
effects and all my real estate of every tenure and wher- 
ever situate, save as hereinbefore disposed of (including 
as well real as personal estate over which I shall 
at my decease have any power of disposition by will) 
unto and to the use of my son Albert Edward Howard 
Boe, his heirs, executors, administrators, and assigns 
absolutely. 
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As Witness my hand this day and year hereinbefore 


mentioned, 


Bichabd Boe. 


Sect. 2. 

Testimonium. 


Signed by the said Eichard Eoe as his last Will in the Attestation 
presence of us, the undersigned, both being present at clause, 
the same time, who, at his request in his presence and in 
the presence of each other have hereunto subscribed our 


names as witnesses. 


Moses White, 

Curate of St. Barnal^s, 

Cold Ashby, Northamptonshire. 


Fbank Smabt, 

Solicitor’s Clerk, 

2,000 Eodney Street, Pentonville, 
London. 


This is a Codicil made this 24th day of April, 1900, Codicil, 
to the last Will and Testament of me, Eichard Eoe, of 
Beaulieu Hall, Morton Pinkney, Northamptonshire, 
which Will bears date the 20th day of April, 1900 : 
Whereas by my said Will, I have made no provision for 
the erection and maintenance of a proper memorial to 


myself and my wife when it pleases God to call us away, 
I hereby bequeath to the trustees of my said Will, £1,000 
for the erection of such a memorial in the parish church 


Charitable 

bequest. 


or churchyard of Morton Pinkney, Northamptonshire, 
and I bequeath to the churchwardens of the parish of 
Morton Pinkney and their successors, the sum of £1,000 
in trust to invest the same and to devote the income 


thereof to the general repair of the church and church- 
yard, and whatever other charitable object within the 
said parish they in their discretion shall approve, and I 
•commit to their care the said monument, which they shall 
maintain in good repair, and should they at any time fail 
to do so, the said sum of £1,000 is to vest in the trustees 
•of the Primitive Methodist Chapel of Morton Pinkney 
absolutely in trust for the maintenance of the said chapel, 
and in all other respects I confirm my said Will. As 
Witness my hand, 


Eichard Eoe. 
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Signed by the said Bichard Boe as a Codicil to hia 
last Will and Testament in the presence of us, the under- 
signed, both being present at the same time, who at 
his request and in his presence, and in the presence of 
each other, have hereunto subscribed our names aa 
witnesses. 

Elizabeth Elderby, 

Housekeeper, 

Beaulieu Hall, Morton Pinkney^ 

^ Egbert Greenhouse, 

Head gardener, 

Beaulieu Hall, Morton Pinkney. 


Observations 
on precedent. 


This form of will is, as has been said, a very simple one 
only adapted to cases where all the children of the testator 
are of full age, and where the testator has no desire to 


limit the discretion or power of his children to deal with 
the property he leaves them. This state of affairs is not 
very common, and more often than not a testator in 
disposing of his property by will either has to take into 
consideration the fact that some of his family are minors 
at the making of the will, or is desirous to ‘‘tie up” for the 
benefit of his remoter descendants the property he at his 
death shall possess. In these cases the form given above 
is followed generally as far as the earlier part is concerned 
— that is, most conveyancers in the first paragraph appoint 
the executors and trustees, setting out in th© second the 
specific legacies (if any), in the third the pecuniary 
legacies if any, dealing firstly with the absolute and 
secondly with the settled legacies, in the fourth the 
annuities (if any), in the fifth the charge of general 
legacies on the realty and the direction to pay the death 
duties out of the residuary estate (if that is the testator’^ 
intention), and in the sixth the specific devises. The 
seventh, where the settlement is personal, contains a 
general residuary devise and bequest to the trustees, 
and then follow clauses declaring a trust for sale, trusts 
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of the income and trusts of the corpus followed by 
clauses giving powers to postpone sale, to lease* lands 
until sale, and to settle questions. All these follow very 
closely the corresponding clauses in a settlement by 
deed. Where the will is intended as a real settlement, 
the divergence between it and a settlement by deed begins 
in the same way at what in our precedent is the seventh 
paragraph, and thereafter follows closely a real settlement 
by deed (supra, p. 146). • 


c. 


Sect 2. 
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OuB precedent shows that there are three points in its 
drafting in which it differs from any of the precedents of 
assurances by deed. 


The first of these is that our precedent of a will is 
punctuated like any other writing. This is not a pecu- 
liarity of wills ; all other legal documents not under 
seal, like agreements for sales or for leases, equitable 
mortgages or charges under hand only, etc., are also 
punctuated. It is rather a peculiarity of deeds that in 
drafting them no punctuation is used. 

This use of punctuation in wills has the effect of 
rendering unnecessary the repetition of a testatum at the 
beginning of a new sentence as in a deed. It also, of 
course, influences the meaning to be put upon the words 
of wills. Accordingly, where it is dear that the meaning 
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of a sentence depends on its punctuation, the court, in 
construing it, will, if necessary, send to Somerset House 
for the original will in order to make certain that as to 
punctuation the probate copy exactly corresponds thereto 
^Manning v, Purcell^ 7 D. M. & 6. 55). 


The second point is that wills are now usually drafted in (2) In 
numbered paragraphs. Nowadays, it is not uncommon 
to draft deeds in the same way ; but thiro is this 
difFerence in the practice, that while deeds are not drafted 
in paragraphs unless they are particularly complicated, 
wills are drafted in paragraphs unless they are particularly 
.simple. 


It is sometimes objected to drafting wills in paragraphs 
that where the paragraph ends in the middle of a line, 
and the remainder of the line is consequently left blank, 
this open space affords an opportunity of altering the will. 

This is quite true ; but the space should not be left open. 

A black line, drawn by the engrosser, will fill it quite as 
effectually as any writing. And there can be no question 
that the division into paragraphs conduces, even more than 
the framework on which deeds are drawn, to clearness of 
•expression and ease of reference. 

The third p!>int is that wills are invariably drafted in the (3) In the 
first person. Just as assurances by deed may be drafted Person 
in the first person, so may a will be drafted in the third 
person ; but in practice it is as uncommon to meet a will 
drafted in the one way as an assurance by deed drafted in 
the other. Accordingly, the conveyancer should follow the 
practice, for Littleton’s sage saying that that “ forme is 
the most sure making ” which “ is the most commonly 
used,” applies to wills as well as deeds. 


The opening sentence of a will corresponds to that of Exordium 
an indenture, in that it sets forth the nature of the ^ 
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Sect. 3. instrument itself, and a description of the person or persons^ 
who make it. Almost invariably, however, there is only 
one such person (though joint wills by husbands and wive^ 
are not unknown) ; and many conveyancers following the 
analogy of deeds made by one person — deeds poll — put 
the date of execution not in the opening sentence but in 
the testimonium where it is placed in deeds poll (supra^ 
p. 90). I think, however, that it is the better practice- 
to follow th^ analogy of an indenture throughout once you 
begin with it. 

Para. (1) Then in our precedent follows the appointment of 
executors. Again practice varies as to the place where 
this clause should be, some putting it after the opening 
sentence, others immediately before the testimonium.. 
Again, in my opinion, it is desirable to place it as nearly 
as possible in the same position as the nomination of the 
trustees in a settlement is made, since it enables the drafts- 
man to avoid the repetition of the names of the executors 
by explaining at the commencement of the will that tho 
persons named as executors shall hereinafter be called his 
executors or trustees, as the case may be. 


Ofliceof an 
executor. 


The office of executor is essential to a will. Formerly 
it was regarded as so essential that if no executor w^ere* 
appointed in the will, the will itself was invalid (Wins. Ex,, 
p. 7). The court, acting on the same principle that it 
applies to trusts, namely, that it wdll not allow a trust to 
fail for want of a trustee, will not now permit a will to fail 
for want of an executor; and so if an executor be not 
appointed by the will, it will appoint a person itself to 
carry out the provision of the will. The person so appointed 
is called an administrator with the will annexed. And 
formerly, also, an executor’s office was limited to the ad- 
ministration of the testator’s personalty. At common law 
wills operated only on personalty — realty, as we have seen, 
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not being devisable. When the Legislature extended the Sect 3. 
power of testation to realty it left the position of the 
executor as it was. Accordingly, while on the death of a 
testator all his personalty including chattels real vested in 
his executor, his realty vested in those to whom ho had 
‘devised it, or if it were not devised, then in his heir. 

Now, however, as we have seen {supra^ p. 258), all his 
property, both real and personal save copyholds, vests in 
his personal representatives, who in spite o^ any devise 
are entitled to sell all or any part of it, for the purpose of 
administering the estate of the testator (Land Transfer 
Act, 1897, s. 2 (2)). 


In the second paragraph of our precedent are s('t out 
the specific legacies given by the testator, Mr. Roe, A levies, 
specific legacy is the gift by will of an article specifically 
and individually described. The peculiar characteristic 
of this gift is its liability to be adeemed by the testator’s 
parting with it before his death. By ademption is meant, 
shortly, the destruction or revocation of the legacy. This 
<iharacteristic makes this form of legacy one not to be 
used except in cases of necessity. Where the testator’s 
•desire is (as in our precedent) to leave certain specified 
articles to certain persons, then of course this form of gift 


is inevitable. But occasionally it is used not as a means 
of giving specific articles in this sense, but of making 
provision for certain relatives. Thus testators not in- 
, frequently desire to divide up their property among their 
relatives in this way : “To my son John my stock in the 
North Western Railway Company, to my daughter Mary 
my Indian Government stock, and to my sister Ann my 
•consols.” These all are specific gifts, and should he part, 
•even for the purpose merely of reinvestment, with any 
them, the result would be to revoke or adeem the bequest 
•of that particular stock, and leave the legatee unprovided 
for. Conveyancers accordingly always discourage specific 
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legacies save where the object is to give some specific and 
perhaps cherished article to someone whom the testator 
wishes to preserve it, or where his desire is to maintain 
his home as “ a going concern ” by leaving to the person 
who occupies, or is intended to occupy it, all the furniture- 
and outfittings it contains at the time of the testator’s 
death. 

Though specific legacies are regarded unfavourably botb 
by conveyancers and the court — the latter never construes^ 
a legacy to be specific unless it has no other alternative — 
yet they are not without their advantages. Thus they are- 
not liable to abate (/.<?., to be reduced) or to fail owing to a 
deficiency of assets to meet the testator’s debts until all 
the personal estate not specifically bequeathed is exhausted. 
Again, they may be expanded. If in the example given in 
our precedent Mr. Roe before his death added to the 
furniture of Chatsworth, the furniture so added would be- 
included in the gift to his widow. Again, when the legacy 
is of a specific fund bearing interest or income, the interest 
or income from the death of the testator belongs to the* 
legatee. And to cause ademption the thing must be 
actually parted with by the testator before his death. If 
it is merely pledged or charged with a debt, the legacy is^ 
not adeemed even pro tanto ; the legatee is entitled to 
have it redeemed at the expense of the testator’s general 
estate (^Knight v. Davis^ 3 M. & K. 358). The same rule* 
once applied to specific gifts of land, but now by Locke 
King’s Acts where land is specifically devised, in the 
absence of any contrary intention expressed in the will 
the devisee is not entitled to have any debt or charge upon 
it paid oflf at the expense of the testator’s general estate. 

Two points arising on the first of the two specific 
bequests as set out in our precedent may just be noticed. 
The testator leaves his portrait and his service of plate to 
his son, and requests him to make heirlooms of them. 
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Formerly, in construing gifts, whether specific or otherwise Soct. 3* 
subject to such requests as these, the courts were inclined 
to regard the legatee as merely a trustee for the purpose of 
carrying out the object which the testator desired. In 
other words, the request of the testator was regarded as an 
imperative direction binding in law upon the legatee 
{Knight v. Knight^ 3 Beav. 173). As the direction was 
expressed as a request the trust was called a precatory 
trust. This tendency the courts no longy show. In 
order now that a request may become a binding direction 
on the legatee, it is necessary that such an intention shall 
appear on the face of the will {Re Hamilton^ Trench v. 
Hamilton^ [1895] 2 Ch. 370). Primd facie such a gift 
gives the donee both the legal and equitable ownership of 
the thing given, and the court will not cut down this 
ownership unless it is clear that the donor intended not to 
express merely a desire as to what the donee should do 
with the gift, but a direction that that should be done 
{Hill V. Hill, [1897] 1 Q. B. 483). 

The second point is as to the meaning of ‘‘ heirloom.” Heirlooms. 
In the bequest in our precedent the testator uses the term 
in its popular sense. He means that the son should not 
part with the articles in question, but should settle them to 
accompany the freehold estate in the way chattels real are 
so settled {supra, p. 193), or at any rate in some way or other 
which would ensure their transmission to his descendants. 

That, however, is not, properly speaking, what is meant by 
an heirloom. By heirloom is meant, technically, a chattel 
which by common law or by local custom goes to the heir 
of its owner. Coke gives examples of both heirlooms at 
common law and heirlooms by local custom. If a noble- 
man, knight, esquire, etc., be buried in a church and 
have his coat armor, and pennons with his armes and such 
other ensignes of honour as belong to his degree and order, 
set up in church, or if a gravestone or tombe be laid or 
made, etc., for a monument of him, in this case albeit the 



280 


PABT V.— ASSURAlSrCBS BY WILL. 


Sect 3. 


Para, (3). 
General or 
pecuniary 
legaoieB. 


Demonstra- 
tive legacies. 


freehold of the church be in the parson and that these be 
annexed to the freehold, yet cannot the parson or any take 
them or deface them but he is subject to an action to the 
heire and his heires in the honour and memory of whose 
ancestor they were set up. . . • And note that in 
some places chattels as heireloomes (as the best bed, table, 
pot, can, cart and other dead chattels moveable) may go to 
the heire ... * but the heireloome is due by custome 
and not by t||ie common law ” (Co. Litt. 18 b). 

The third paragraph of our precedent sets out the 
general or pecuniary legacies. A general or pecuniary 
legacy is simply a sum of money. It is not liable to be 
adeemed. The general rule of law as to such legacies is 
that (in the absence of any sufficient indication of a contrary 
intention) they are payable out of the estate not specifically 
bequeathed {Robertson v. Broadbent^ 8 App. Cas. 812). 
They are liable on a deficiency of assets to pay debts to 
abate immediately after the exhaustion of the residuary 
personal estate, and of the realty undevised or devised for 
the purpose of paying or charged with the payment of 
debts (see m/m, p. 286). General legacies bear interest 
only from one year after the testator^s death. 

There is a third kind of legacies called demonstrative. 
They are pecuniary legacies payable out of a ^certain fund 
or property, as, for example, a legacy of 1,000Z. “payable 
out of the money owing to me under ” a certain mortgage. 
They partake of the nature of both specific and general 
legacies. They are general in that they are not liable to 
ademption by the testator’s parting with the specific fund 
out of which they are payable before his death. They are 
specific in that they are not liable to abate as long as the 
fund or property out of which they are payable remains. 


Disoretionary One of the general legacies is a legacy to the trustees of 
trust. ^j]j ^ discretionary trust for the benefit of a 
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neW-do-well son and his family. A discretionary trust Sects, 
has already been discussed {supra^ p. 207), and it is only 
necessary to say here that frequently such trusts are so 
drafted as to give the trustees a discretion to devote the 
principal as well as the income of the legacy to the benefit 
of the son or his family during his life. No doubt this 
occasionally proves beneficial ; the objection to it is that it 
leaves the trustees open to pressure from the son, and not 
infrequently the result is that he, by habiti^ally getting 
himself into money troubles and inducing the trustees to 
get him out of them, effectually causes the dissipation of 
the larger part of the principal before his death, thus 
defeating the intention of the testator to make the pro- 
vision which the son should have made, for the latter’s 
children. 

As to the meaning of the term “ wife” and the necessity “ Wife.^' 
of making it clear that not merely the wife at the date of 
the will, but any subsequently taken wife is to be included 
within that term, sec supra, p. 171. 

The gift over under the trust on the death of the tiift to a 
survivor of the son and his wife is to the son’s children. 

This is what is called a gift to a class, and the rules for 
ascertaining ^hat is a class and who are the persons who 
are included in a gift to a class, are among the most 
important matters connected with the co-related subjects 
of drafting and construing wills. 

It is impossible to discuss here in any detail these rules. 

The more important, however, from the draftsman’s point 
of view, may be shortly stated. (The reader will find an 
attempt to evolve some general principles out of the chaos 
of decisions on the subject in Chapter III., Part II., of 
Underhill and Strahan’s Interpretation of Wills and 
Settlements.) 
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First, then, as to what amounts to a gift to a class. As 
said by Lindley, M.R., in Re Moss^ Kingsbury v. Walter 
([1899] 2 Ch. 314, at p. 317), there is probably not a 
single decision in the books on this point as to which 
a decision practically to the opposite effect might not be 
found. This confusion of authority seems to have arisen 
from attempts to make the definition of a class as that 
term is understood in construing wills conform to the 
scientific de^nition of a class. To constitute a class from 
the true or scientific point of view all the persons or things 
forming it must have some common attribute which dis- 
tinguishes them from other persons or things. But in 
construing wills there is no such need for a common 
attribute. The sole question then is, what was the testa- 
tor’s intention as expressed by the words of his will ? If 
ho intended certain persons to take as a class, as a class 
they shall take even if they have no attribute in common 
except their common humanity. 

Thus gifts to the ‘‘children of A. and B. respectively’^ 
(Fletcher v. Fletcher^ 9 L. R. Ir. 301), to C.’s nephews and 
nieces who “ were living at the time of G.’s decease, except 
A. and B.” (IHmond v. Bostock^ 10 Ch. D. 358), and to 
“A. and the children of B.” (lie Moss^ Kingsbury 
Walter^ supra) have been held to be gifts to classes, 
though in none of these cases does there sfein to be any 
distinguishing attribute common to the persons forming 
the so-called class. 

Once it is clear that the gift is in law, a gift to a class, 
four rules become applicable to it. The first is that where 
the gift is to the class generally the death of one or more 
members of the class before the testator will not cause anjr 
lapse even though the members take the gift as tenants in 
common. Thus, in a gift of 1,000/. to A. and the children 
of B. in equal shares, on the death of A. before the 



CLAUSES or A WILL. 


28 » 




testator the children of B. take the whole 1,000Z. among 
them {Re Moss^ Kingsbury v. Walter^ supra). In the 
next place, whether the gift is general or specific, a 
mistake as to the number of the class will not prevent 
every member of it from taking. Thus, in a gift of 100/. 
to each of the four children of A., if in fact A. has six 
children, each of the six will become entitled to 100/. 
* {Darnell v. Daniell^ 3 Do G. & Sm. 337), and if the gift 
had been 1,000/. to the four children of A. eqijally, each of 
A.’s six children would be entitled to an ecpial share of 
the 1,000/. {In re Groom^ Booty v. Groom^ [1897] 2 Ch. 
407). The other two rules bring out very sharply the 
difference between the principles applying to the subject- 
matter and to the objects of gifts by will respectively. 
We have already seen, that as regards the subject-matter 
of gifts, save where that is specifically described, a will 
now speaks from the death of the testator {supra, p. 2C0). 
As regards the objects of gifts where these are not 
specifically described {i.e., where they take not as 
individuals but as classes), who will be included in the 
class depends on the nature of the gift. If the gift 
be specific to each member of the class, then no person 
who was not a member of the class at the death of the 
testator can take. Thus, if the gift be of 100/. to each of 
the “children of A. on his or her attaining the age of 
twenty-one,”* only children of A.’s who were born at the 
testator’s death can take on attaining twenty-one {Rogers v. 
Mutch, 10 Oh. D. 25). On the other hand, if the gift be 
general, who will come within it depends upon whether it 
is immediate or postponed. If the gift be simply to the 
children of A., for example, it is immediate, and if at the 
testator’s death A. has children, then those children alone 
are entitled, and children born to A. after the testator’s 
death are excluded {Viner v. Francis, 2 Cox. 190). If, 
however, the gift be — as in our precedent — to A. for life, 
and on her death to her children, then on the testator’s 
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death the gift over vests in the children then born, but on 
the birth to A. of any subsequent child the gift opens to 
admit him to a share (OppenJieim v, Henry ^ 10 Hare, 
441). The same rule applies, generally speaking, where 
the gift is postponed in any other way. The period when 
it is to come into operation — in our example this is at A.’s 
death — is called the period of distribution, and every person 
becoming a member of the class before that period is prima 
facie entitled to share in the general gift to the class, (See 
per Stirling, J., in Re Mervin^ Mermn v. Grossman^ 
[1891] 3 Ch. 197, at p. 202). 


After the general or pecuniary legacies come the 
annuities. There are three ways of securing an annuity. 
The first is by making it a charge either on the corpus or 
the income of the residuary estate. Where this mode is 
adopted the distribution of the residuary estate cannot 
take place until the determination of the annuity. The 
second is by charging it upon a specific portion of the 
estiite, such as certain land devised to a particular person 
subject to the annuity. The third is by directing or 
authorising the executors to purchase an annuity either 
from the Government or from an annuity or insurance 
company. This, perhaps, is on the whole the most con- 
venient mode in all cases where it is desired to wind up 
the testator’s estate within the year following the testator’s 
death, or what is called the executor’s year. 


When the executors are directed to purchase an annuity 
the annuitant is entitled to demand the value of the 
annuity in lieu of the annuity itself, unless the executors 
are constituted trustees of the annuity, and it is made 
subject to a condition of forfeiture (with gift over) on 
any attempt on the part of the annuitant to alienate it 
(Power V. Ilayne^ L. R. 8 Eq. 262), 
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Annuities in the absence of an expressed intention to Sect, 3, 
the contrary commence from the death of a testator ; but Commence* 
they are regarded as legacies, and, as in the case of legacies, 
the executors are not obliged to make any payment in 
respect of them until the end of the executor’s year, when 
the legacies become payable. Accordingly, where it is 
desired that payments in respect of them should be made 
before the end of the executor’s year, a special direction 
to that effect should be inserted in the will. 


It will be noticed that in our precedent no words of l>ara'Uon of 
. 1 1 •/> p • • XT 1 annuities, 

limitation are annexed to the gifts of annuities. JNo such 

words are necessary when the annuities given arise under 
the will and are meant to subsist only so long as the 
annuitants live, since by construction every annuity 
arising under a will is, unless the contrary appears, hiken 
to be for the life of the annuitant only {lie Morgan^ 

Morgan v. Morgari^ [189^] ^ Ch. 222). This rule, how- 
ever, does not apply to the bequest of an annuity or 
rentcharge in esse when the will was made. There the 
general rule applicable to wills — that a gift is absolute 
unless it is expressly limited — applies, and the annuity 
will go to the legatee for the remainder of its duration 
unless it is clear that the testator intended him to enjoy 
it for his life only. 


Paragraph 5 of our precedent makes the death duties Para. (6). 
on the legacies and annuities payable out of the residuary jutiei 
personalty, and charges the realty with the payment of lo^acies 

both of these in aid of the personalty. The first of these 
provisions is now usually inserted, since it facilitates the 
winding-up of the estate, and allowance can be made for 
the duty payable in this respect, when fixing the amount 
of any legacy. The second is necessary where there is 
any likelihood of the personalty being insufficient to pay 
the debts and legacies in full. Formerly it was usual to 
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charge the debts as well as the legacies on the realty, 
because though the realty was liable for the testator’s 
debts, the executors could not sell it to pay them unless 
they were charged upon it, or an express power of sale 
were given them by the will. Now under the Land 
Transfer Act, 1897, the realty vests in the executors, who 
can sell it in order to pay the testator’s debts. But the 
realty is not liable for the payment of legacies unless 
expressly m^de so by the will itself. 


The devise to the widow of the testator of the testator’s 
town house Chatsworth, is a specific devise. The difference 
between a specific devise and a general or residuary devise 
is not so imj)orhint as that between a specific legacy and a 
general or residuary legacy, since though a specific devise 
is liable to total or partial ademption, yet as regards the 
order in which a testator’s estate becomes liable for the 
payment of debts, a general devise ranks as if it were 
specific (Lancefield v. Iggulden^ L, R. 10 Ch. App. 136). 
Thus, while personalty bequeathed by way of residue only 
is primarily liable for the payment of testator’s debts, and 
general legacies are liable after the exhaustion of it and of 
any realty not devised at all or devised for or charged with 
payment of debts, a residuary devise, like a specific legacy 
or devise, only becomes liable when all the ot-her property 
of the testator has been exhausted. The only other parts 
of his estate which have an advantage over these in this 
respect, are property over which the testator has exercised 
a general power of appointment and the paraphernalia of 
his widow, neither of which, though part of his estate, can 
justly be considered part of his property. 


One other point in connection with the specific devise 
set out in our precedent. Very often where a testator 
wants to give his widow his house for her personal use 
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during her life, he devises her the occupation ” or free 8 ^ S . 
use ” of it for her life. The effect of this is to give her 
simply a life estate which she may dispose of the day 
following his decease (Rabbett v. Squire^ 4 De G. & J. 

406). If it is intended that the devisee should have the 
house only so long as she personally resides in it or uses 
it as her principal place of residence, a condition must be 
attached to the devise to that effect, with a gift over on 
her ceasing to reside in it. It may be added t^at it would 
seem that the devise of the “occupation” of a house, 
without words of limitation, only carries a life estate 
(^Coward v. Lakeman^ 60 L. T. 1). 


The last paragraph of our precedent contains a general Para. (7). 
residuary devise and bequest. Such a gift “ passes every- 
thing not disposed of, whether the testator has attempted beciuest. 
to dispose of it, or whether the disposition foils by lapse or 
any other cause” {per Lopes, L.J., in Re Bagot^ Raton v. 
Ormerod^ [1893] 3 Oh. 348, at p. 359). Thus it carries 
all void legacies and devises, all lapsed legacies and devises, 
and all land and other property over which the testator 
had at his death a general power of appointment, and 
which he has not otherwise appointed (ss. 25, 27, Wills 
Act, 1837). And where it contains, as it does in our pre- 
cedent, a reference to property over which the testator has 
any right of disposition, it also carries any property over 
which the testator had a special power of appointment, 
in so far as he could exercise that special power in favour 
of the residuary legatee and devisee {Bury v. Milner^ 

[1899] 1 Ch. 563). 


The testimonium clause concludes the body of the will, Execution 
and immediately after it the testator should add his signa- 
ture. The attestation clause shows the ceremonies which 
should attend the execution of the will, and on this 
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account alone it is very desirable to add it to every will^ 
though its presence or absence in no way afifects the will’s- 
validity. It is, however, also of importance, since it 
facilitates probate of the will. If it is attached to the 
will, probate can be obtained on the usual affidavit of 
the executors ; but if there is no attestation clause, the 
witnesses must identify the signatures on oath, or if they 
are dead, the handwriting of the testator and witnesses- 
must be p^roved (Rule 4, Probate (Non-Contentions) 
Rules, 1862). See In tlie goods of Stephen Sweety [1891} 
P. 400). 

It is to be remembered that a person intended to take a 
benefit under the will, or the husband or wife of such a 
person, should never bo a witness to a will, since by s, 15 
of the Wills Act, 1837, the intended gift shall tinder such 
circumstances be void. 

A codicil {codex : will ; codicillus : little will), or, as 
Swinburne calls it, ‘‘ an unsolemn last will ” (Part 1, s. 5y 
pi. 4), is an addition to a will, and must now be executed 
in the same way as a will. In so far as it is inconsistent 
with the will, it revokes it {Morley v. Rennoldson^ [1895] 
1 Oh. 449). Sometimes, however, so far from revoking 
the will, it makes the will effective. Thus, if the will be 
improperly executed, the addition of a codicil properly 
executed will republish and establish the will ; and if a 
gift in the will be invalid through the legatee being a 
witness to the will, the addition to the will of a codicil 
executed before other witnesses will make it good 
{Amlerson v. Anderson^ L. R. 13 Eq. 381). 

The codicil in our precedent nominally creates what is 
called a charitable trust. Formerly it was illegal (subject 
to certain exemptions) to leave by will any land or any 
money to be laid out in land for the benefit of a charity. 
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Now by the Mortmain and Charitable Uses Act, 1891, 8 . 

these devises and bequests are allowed, but the land must 
be sold within one year from the testator’s death (s. 6). 
and the money must not be laid out in the purchase of 
land (s. 7). Power is given to the High Court and to the 
Charity Commissioners to permit the land to be retained, 
or the money expended on land under certain circum- 
stances (s. 8). What is a charity within this Act is 
defined by s. 13 (2) of the Mortmain and Charitable Uses 
Act, 1888, which section is a re-enactment of 43 Eliz. 
c. 4. 

When a gift is for a charitable purpose, a determining 
condition attached to it is not subject to the rule against 
perpetuities, provided the object to which the gift is to go 
on the happening of' the condition, is itself also charitable 
{Christas Hospital v, Grainger^ 1 Mac. & Gr. 460). Advan- 
tage can be taken of this for the purpose of endowing for 
ever an object which is not a charity, by imposing as a 
condition of the gift an obligation on the trustees of the 
charity to carry out such object, with a gift over to 
another charity on their failure to do so. This excellent 
device has been taken advantage of by Mr. Richard Roe 
in the trust he creates by his codicil. Ho wishes to have 
his tomb and monument kept in perpetual repair. This, 
however, is not a charitable purpose (Hoare v. Osborne^ 

L. R. 1 Eq. 585), and, accordingly, he gives the fund 
wholly for a true charitable purpose, but directs the trus- 
tees on pain of forfeiture of the gift to another true 
charity, to keep his tomb in repair. This condition is 
perfectly legal, and so Mr. Richard Roe’s tomb is safe 
against wind and weather {Re Tyler^ Tyler v. Tyler^ 

[1891] 3 Gh. 252). 

The gift in the codicil is made not to the vicar or Gifts of 
incumbent of the parish, but to the churchwardens. The parish^^^^ ^ 

churches. 

c. u 
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Sect. 3. reason of this is that the vicar or incumbent is a corpora- 
tion sole, and though a corporation sole can hold lands, he 
cannot hold pure personalty. The churchwardens, on the 
other hand, are, or are regarded as, a corporation aggregate, 
and as such can hold pure personalty (1 Bla. Com., p. 477). 
In them are vested all the goods of the church, just as all 
the freehold of the church is vested in the vicar. 
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It has for many years past been the aim of successive History of 
Lord Chancellors to facilitate by a system of registration 
the transfer of land and to make it as readily and as tration. 
cheaply dealt with as stocks and shares. The first Land 
Transfer Act was passed in 1862, but its working proved 
so cumbersome and expensive that only very few took 
-advantage of it, and some of those who did afterwards 
removed their property from the register. A second Act, 
passed in 1875, was somewhat more simple, but still open 
to the same objections. In 1897 the Act of 1875 was 
amended and extended with one important provision which 
had been lacking in the previous Acts — namely, that from 
and after January 1st, 1898 (the date fixed for the com- 
mencement of the Act), registration of title was made 
compulsory. A saving clause was inserted to the effect 
that only one county should be affected in the first instance 
by the Act, and the county of London was by a subsequent 
Order in Council chosen for the first trial of the scheme. 

But even this county was only to be touched by divisions 
-at dates extending over two years. These dates have been 
from time to time postponed, so that at the present 
moment a part of the county that south of the 
Thames and the city of London) is still unaffected. It 
was also provided that no further order should be made 
.affecting any other county for three years from the making 
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of the first order unless any county should ask for regis- 
tration of title to be compulsorily applied. It should be 
noted that the Act applies to England only. 

Compulsory The first registration of land is to be effected when dealt 
registration, after the date fixed for the 

commencement of the Act, and no conveyance after that 
date will give the purchaser the legal estate until he is 
registered asj proprietor. With the vendor’s consent a 
purchaser can be entered on the register on production of 
the contract, but it would appear to be more desirable to 
defer registration until the conveyance is taken. 

By the rules made under the Act the term ‘‘ convey- 
ance ’’has been extended to assignments of leaseholds on 
sale and the grant of a lease or underlease having at least 
forty years to run, or for two or more lives. Copyholds 
are not affected by the Act. 


Titles which Land may be registered either with (a) a possessory 

rostered. 5 .(^) absolute title ; or (c) a qualified title. The 

Ul^^ossessory first mode of registration is the least expensive, and is the 
one at present most generally selected. For this purpose 
nothing more is necessary than for the applicant to take 
into the registry an application upon the prescribed form 
with his own conveyance and a copy thereof f6r filing. If 
upon this deed there is no plan, then the property must be 
identified on the ordnance map. No investigation of title 
is made by the registrar, but the conveyance and other 
title deeds are marked with the fact of their registration 
so as to give notice thereof to parties subsequently dealing 
therewith. 


Begistration with a possessory title only does not affect^ 
or prejudice any estate right or interest adverse to or in 
derogation of the title of the first registered proprietor^ 
whether such estate right or interest appears on the register 
or not. 
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The effect of registration with a possessory title is 
really nothing more than its entry upon the register ; so 
th|it a subsequent purchaser or mortgagee takes only the 
grantor’s rights, and will thus still have to investigate the 
title for the statutory number of years, subject, of course, to 
the terms of any contract which may have been entered 
into between the parties. But lapse of time may convert 
a possessory title into an absolute title. 

If the second course be adopted — t.e,, registration (2) Absolute 

with an absolute title — the case is altogether different. ^ 

With the application (which has to be made upon the 
appropriate form) must be delivered an abstract of title 
with all the deeds in the applicant’s possession, including 
any opinions of counsel, requisitions on title and replies, 
and a list of tenants and occupiers. The title is then 
examined by the registrar, who may refer it to one of the 
conveyancing counsel of the court. An advertisement of 
the application has to be inserted once at least in the 
“ London Gazette ” and in such local newspapers and for 
such number of times as shall bo fixed by the registrar, 
requiring objections, if any, to be sent in at the expiration 
of a period which is not to be less than two months from 
the period of the last advertisement. Notices must be 
served upon the tenants and occupiers and any other 
persons whcpm the registrar shall deem necessary, and any 
objections which may be received will have to be disposed 
of before the title is entered as absolute. For dealing with 
these objections an appointment is made by the registrar, 
and at the hearing any party may appear by counsel. 

Until they have all been satisfactorily disposed of the title 
cannot be registered as absolute. Assuming this to have 
been done, then at the expiration of the notices and after 
the filing of a statutory declaration by the applicant 
and his solicitor (if so required by the registrar) that 
all facts material to the title have been disclosed in the 
investigation, and the bringing in of all deeds and docu- 
ments and notice of registration thereon being marked, the 
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(3) Qualified 
title. 


The register. 


registration will be completed and the land certificate 
prepared and delivered to the proprietor. This vests in 
the proprietor an absolute title subject to any specified 
incumbrances and to any unregistered estates or rights 
(such as a cestui que trust may possess where the trustee 
is registered proprietor), but on a transfer for valuable 
consideration the purchaser will take free from such 
unregistered rights and equities, and such purchaser will 
not be entitled to call for any evidence of title beyond that 
afforded by afi inspection of the register. 

A qualified title cannot be applied for in the first 
instance, but if where application is made for registration 
with an absolute title it shall appear to the registrar upon 
an examination thereof that it can only be established 
subject to certain reservations, the title can be registered 
qualified accordingly. 

This is the only title which can be registered in respect 
of leasehold land held under a lease containing a prohibi- 
tion against assigning without license. 

An absolute title cannot be registered in respect of 
leasehold land except where the freehold title has also been 
registered with an absolute title. 

The register is to consist of three portions, called 
respectively, 

(1) The property register ; 

(2) The proprietorship register ; 

(3) The charges register. 

The property register contains the description of the 
land comprised in the title with a reference to the filed 
plan and notes as to severed mines and minerals, ease- 
ments, restrictive covenants, etc. The proprietorship 
register states whether the title is absolute, qualified, or 
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possessory, and contains the name, address, and descrip* 
tion of the proprietor of the land, and particulars of any 
<5autions, inhibitions, and restrictions affecting the same. 

The charges register contains incumbrances and other 
rights affecting the land, and all dealings with registered 
charges and incumbrances. Portions Nos. 1 and 2 will 
generally be bound up together, but the charges register 
may, if the registrar thinks fit, be kept separate, and no 
portion of the register will be open to the i inspection of 
anyone save the registered proprietor or his authorised 
agent. 

Land registered under the Transfer Acts will cease to 
be subject to the provisions of any local Registry Act. 

Settled land may, at the option of the tenant for life, Registration 
be registered either in his name, or, where* there are 
trustees with power of sale, in the names of those trustees ; 
and there must also be entered on tlie register such 
restrictions or inhibitions as may be necessary for the 
protection of the rights of the persons Ijcncficially in- 
terested in the land. These persons are defined by the 
Rules to be those only who would be necessary parties to 
a sale or mortgage thereof if the land had been un- 
registered ; but it is incumbent on the trustees, or if there 
are no trustees, on the registrar, to give notice of such 
restrictions anti inhibitions to such of the beneficiaries as 
the registrar shall direct. These restrictions and inhibi- 
tions take the form on the register of an Order, e.r/,, 
where the tenant for life is registered as proprietor, “ No 
sale of house and land shown on plan to be made without 
the consent of [the trustees] or of the court,” or where 
the trustees are registered as proprietors, “until further 
order no transfer or charge to be made without the consent 
of the tenant for life.” 

On the death of a tenant for life who has been registered 
as a proprietor, the settlement trustees are to apply for the 
registration of his successor. 
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‘ Cautions.” 
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certificate. 


Registered 

charges. 


The registered proprietor of settled land must on the 
request and at the expense of any person entitled to an 
estate interest or charge conveyed or created for securing 
money actually raised at the date of such request, charge 
the land in a prescribed manner with the payment of the 
money so raised. 

The Act provides that any person interested in any land 
not for the time being registered may lodge a caution with 
the registraf in a prescribed form to the effect that the 
cautioner is entitled to notice of any application being 
made. Such caution must be supported by affidavit setting 
out the nature of the cautioner’s interest, and the land to 
be affected thereby, and this will entitle him, whenever 
an application is made, to notice thereof, when he can 
attend and appear and oppose. This is the only effect of 
lodging a caution. 

Upon the registration of land, with whatever title, a 
land certificate, with entries corresponding to those on the 
register, is handed to the registered proprietor, and he can 
then deal therewith, either by deposit or charge subject to 
any registered rights affecting the same. The land once 
upon the register, transfers must be made upon the forms 
prescribed by the Act and Rules. These forms are very 
concise, and may maintain to a large extent the phrase* 
ology of the Conveyancing Acts. All transfers must of 
course be taken in for registration, and will only confer 
the same title — e.^,, possessory, absolute, or qualified — as 
that possessed by the registered proprietor. 

If a transfer be made by a registered proprietor of part 
only of the land registered in his name, this will open a 
new entry in the register for the part so transferred. 

Charges must also be effected by instruments in the 
form required by the Act, and must be registered, as well 
as leases, foreclosures, and other dealings. The statutory 
form of charge is a simple charge of the land affeeted 
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with the payment to the lender of a certain sum of money. 

The estate is not conveyed, but there is implied in the 
charge covenants to pay principal and interest, and in 
the case of leaseholds, to pay the rent and observe the 
covenants of the lease and indemnify the charge there- 
from. There is also implied the power of sale, appoint- 
ment of receiver, and insurance given by ss. 19, 20, and 
21 (except sub-ss. (1) and (4)), 22, 23, and 24 of the 
Conveyancing and Law of Property Act, 1^81, and of 
foreclosure over the whole estate of the registered pro- 
prietor in the land affected, in the same manner as if 
the chargee were himself the registered proprietor. 

Subject to any entry in the register to the contrary, 
charges on the same land will, as between tlicmselvcs, 
rank in the order in which they are entered on the register, 
and not according to the order in which they arc created. 

Any person interested under any unregistered instru- Unregistered 
ment, or as a judgment creditor in any registered land, 
may lodge a caution with the registrar requiring no 
dealing with such land or charge without notice to the 
cautioner. Any such caution must be supported by an 
affidavit, giving full particulars of the interest of the 
cautioner. This is the only mode of protecting unregis- 
tered dealing^ with registered land. 

A question of some nicety arises as to the effect of a Charps on 
charge on leasehold land, in view of the fact that it is the 
custom to take mortgages of leaseholds by sub-demise, and 
thus prevent any possibility of the mortgagee becoming 
liable for the lease covenants. The general opinion seems 
to be that the charge will not vest the legal estate in the 
mortgagee, but that the most prudent course in the case 
of leasehold mortgages is to take not only the statutory 
charge, but also an unregistered mortgage by demise in 
the usual form obtaining entry of notice thereof on the 
register. A further question arises whether, if the legal 
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estate under the charge does not pass to the chargee, he 
would be entitled to maintain an action of ejectment 
against an occupier or tenant. 

Upon the death of a registered proprietor, the probate 
of his will or letters of administration must be taken into 
the registry, and the executors or administrators will be 
registered in place of the deceased, with the addition of 
the word “ executor” or ‘‘administrator” of the deceased; 
and there mbst also be subsequently registered any “ assent 
or appropriation” in case the land has been devised or 
passes to the heir-at-law. 

It is, of course, impossible, within the limits of a brief 
treatise such as the present, to enter fully into the many 
questions of construction which may arise under the Act. 
All that has been attempted is to give a resum4 of its 
leading provisions. 

Time has yet to prove whether the operation of the Act 
will be beneficial or otherwise. In the case of simple 
dealings it appears probable that after registration has 
once been effected, especially in the case of titles absolute, 
the cost of such dealings may be diminished ; but having 
regard to the varied and manifold interests and estates which 
affect real property, and all of which wfill have to be notified 
in some shape or other upon the register, *it seems very 
doubtful whether a prudent purchaser or mortgagee will 
not insist upon the title being examined by a professional 
adviser before parting with his money, in the same way as 
has hitherto been done ; so that there may not be any 
material saving either in time or expense. But until 
experience has proved the benefit or otherwise of the 
change, it would be rash to prophesy what the result 
will be. The Act is, at any rate, well intentioned for the 
benefit of future generations. 
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directions to accumulate, how far legal, 168. 
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under discretionary trust, 268. 
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form of, 55. 

may be in separate instrument, 87. 
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operation of, 86. 
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operation of, 183. 
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effect of, 211. 
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by registration of title, 293. 
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conveyance by, 14. 
leases by, 26. 
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on resettlement, 162. 

BASE BEES, 

how they arise, 22. 

BUIEBING LEASES, 
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under Settled X.#and Acts, 164. 
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on registration of land, 298. 
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trust of land for a, 288. 
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discretionary trusts for, 280. 
trusts in settlements for, 146, 160, 
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gifts to a, 281* 
what is a, 282. 
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cjuiOaoiNa, 

equity of redemption, 221. 
powers of tenant for life, 167. 

COI>ICIL, 

form of, 271. 
nature of, 288. 

CONDITIONAI- EEES 

at common law, 21. 

CONSIDERATXOlSr, 

consideration on conveyance, 65. 

mortgage, 232. 
good and valuable, 14. 

marriage a valuable consideration, 155« 
no need of consideration to support deed, 41. 
on assignment of lease, 118. 
where important, 65. 

COlSrSOIilllAXION OE MORTaAOES, 253 . 
coisrvEusioisr, 

doetrt^e of, 191. 
trust for, 192. 

CONVEYAlSrCE ON SAEE, 

compared with Xiittleton precedent, 56. 
meaning of purchase, 63. 
modern conveyance, form of, 54. 

acknowledgment and undertaking, 84. 

“ all the estate ” clause, 77. 
consideration, 65. 
covenants, 83. 
date, 58. 

exceptions and reservations, 77. 
execution, 89. 
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operative words, 68. 
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CONVEYANCE ON SALE---contimced, 
modem conveyance, form of — continued. 
parcels, 74. 
partieH, 58. 
receipt, 66. 

recital of contract, 63. 
recitals of title, 60, 
testatum, 64. 
testimonium clause, 88. 
compulsory registration on, 293. 

COPYHOLDS, 

assurances of, 35. u 
covenants implied in, 238. 
leases of, 38. 
mortgage of, 230. 

COKPORATIONS, 

conveyance to, not within Statute of Uses, 10. 
effect of s. 51 Conveyancing Act, 80. 
words of limitation in conveyance to, 79. 

COSTS, 

lease and counterpart, 116. 

COVENANT, 

express covenants, 

in assignments of leases, 118. 
leases, 101. 
mortgages, 231. 
settlements, 151, 211. 
restrictive, 84, 107. 
for title, 68. 
implied covenants, 

by word “ demise,’* 94. 

“ give,” 73. 

by words “ as beneficial owner,” “ trustee,” etc., 70, 120, 237. 
as settlor,” 157. 
qualified and absolute, 69, 238. 
to stand seised, 14. 

“ usual ” covenants for title, 69, 102. 

CUSTODY OF TITLE DEEDS, 
undertaking for safe, 86. 


D. 


DEATH DUTIES, 

charge of, on realty, 269, 285. 
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DEED, 

antiquity of, 40. 

deeds poll, 47. 

delivery, 43. 

escrow, 43. 

estopp»el by deed, 46. 

form of deed, 48. 

indentures, 47. 

principles applicable to, 41. 

sealing, 42. 

DEED OE OR ANT. Conveyance on Sale, 

compared witb Dittleton’s, 56. 

Xdttleton’s precedent, 49. 
modem grant, form of, 54. 
order of parts, 57. 

DEMISE,” 

apt word in granting lease, 03. 
covenants implied by, 94, 102. 

DISENTAIDINO DEEDS, 
form of, 162. 

DISTRESS, 

remedy for rent-service, 97. 

DOWER, 

barring under Dower Act, 1833... 170. 


E. 

EASEMENTS, 

reservation of, 55. 

ENDARGINO DONO TERMS 

# 

under s. 65 of Conveyancing Act, 177. 

ENTAID, 

barring, 23, 162. 

EQUITABLE MORTGAGES 
by deposit, 225. 

EQUITY OE REDEMPTION, 
clogging, 221. 
foreclosing, 241. 
reservation of, 230. 
what is, 220. 

ESCHEAT, 

meaning of, 21. 
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ESTATE CLAUSE 

no longer necessary, 77 , 

EXCHANGE, 

between Sovereign and subject, 126. 
meaning of, 20. 

EXECUTION 

of codicil, 288. 
conveyance, 42. 

by attorney, 89. 

married woman, 89, 199. 
power of appointment, 180. 
will, 287. ' 

EXECUTORY INTERESTS 
in equitable estate, 138. 
under Statute of Uses, 189. 
wills, 263. 



FEE FARM GRANT, 

fee simple with rent reserved, 26. 

FEES SIMPLE, 

full ownership, 20, 125. 
no estate after, 127. 

FEES TAIL, 

incidents of, 23. 
origin of, 22. 

FEOFFMENTS, 

ancient mode of transferring corporeal hereditaments, 
livery of seisin, 6. 

FIRE, 

implied power to insure against, 248. 
within covenant to repair, damage from, 105. 

FORECLOSURE 

of equity of redemption, 220, 241. 

FORFEITURE 

for breach of covenant, 109. 
relief against, 110. 

for underlessees. 111. 

FREEHOLDS, 

assurance of, 3. 
limitation of, 123. 
mortgage of, 228. 
settlement of, 144, 155. 
will of, 267, 262, 263. 
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FURNITURE, 

bequest of, 267, 278. 



OENERAX. I-EaA.CY, 
bequest of, 268. 
u&ture of, 280. 

aE^rEKAX< WORDS 
iu a conveyance, 75. 

GRA.NT, 

corporeal hereditaments now lie iu ^rant, 18. 
meaning of the term, 71. 
when it implies covenant, 73. 


HABENDUM, 

form and effect of, in conveyance or sale, 78. 

a settlement, 145, 149, 158. 
of, in mortgage, 2S0. 

RBIR, 

Tiemo est heres vz'centzSj 131. 
rule in Shelley’s Case, 132. 

HEIRLOOMS, 

what are heirlooms, 279. 

HOTCHPOT, 

form of hotchpot clause, 147. 
origin and meaning of term, IBl. 



IMPROVEMENTS, 

money cannot be raised for, by mortgage, 166. 
within Settled Xiand Acts, 164. 

INCUMBRANCES, 

registration of, 296. 

INPANTS, 

maintenance of, 208. 

management of land belonging to, 186. 

INSURANCE, 

implied powers of, 248. 
of leaseholds against fire, 105. 
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meaning^ of, 26* 

INVESTIGATION OF TITLE, 
necessity for, 92. 



;foint account, 

trustees lend money on, 233. 

-JOINT TENANCY, 

CMjuity leans ag^ainst, 233. 



LAND TRANSFER ACTS, 

covenant of mort^a^or not to register under, 247. 
registration of land under, 293. 

LAPSE, 

legacy on, falls into residuary bequest, 287. 

LEASEHOLDS. Sec LSASB. 
assignment of, 117. 
assurances of, 25. 

charges on registered leaseholds, 299. 

creation of, 92. 

executory bequest of, 264. 

mortgages of, 230, 239. 

settled to accompany freeholds, 193. 

settlements of, 149. 

LEASE AND RELEASE, 
conveyance by, 17. 

J^EASES. See Lsasc:h:oi^i>s. 

for not more than three years, 27. 
form of assignment of lease, 117. 
covenants by assignee, 118. 
enlargement of long term, 177. 
mortgage by demise, 223. 

suh-demise, 239. 
operative words, 120. 
portions term, 171. 
form of lease — 

execution, 116. 
habendum, 95. 
lesaee*8 covenants, 101. 
lessor's covenants. 111. 
licences, 94. 
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LEASES — 

form of lease — contiwue^. 
operative words, 93* 
parcels, 94. 
reddendum, 96. 
t^timonium, 116. 
now indefeasible, 26. 

once created no leg^l interest in laud, 25 
under Statute of Uses, 16, 26. 

LIFE ESTATES, 

smallest freebolds, 5. 
under settlements, 161. 

LIFE TENANT, 

powers of, under Settled Land Acts, 164 
abolishing the life tenant, 167. 

LIMITATION, 
rules of, 123. 
at common law, 125. 
in equity, 123. 
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MAINTEN AN CE 
of infants, 203. 

MARRIAGE, 

a valuable consideration, 155. 
means legal marriage, 160. 
presumption as to, 156. 

MARRIED WOMEN, 

execution of conveyance by, 89, 199. 
rest^^int on anticipation, 205. 
separate estate, 204. 

MERGER 

at law and in equity, 156. 

MINING LEASE 

under Settled Land Acts, 169. 

MORTGAGE, 

at law and in equity, 219, 222, 223. 
clauses of mortgage, 232. 
first part, 232. 
second part, 237. 
clogging the equity, 221. 
consolidation, 253. 

Oonveyancing Act, 1881, s. 30. ••224. 
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equity of redemption » 220, 241. 
foreclosing the equity, 222, 241. 
form of mort^g’e, 225. 
ordinary form, 228. 
statutory form, 227. 
implied powers, 248 — 252. 
registered charges, 298. 
remedies on mortg^a^e, 241 — 247. 
tacking^, 252 

MORTMAIN, 

devising land in nfurtmain, 258, 288. 


o. 

OPKN CONTRACT 
to grant a lease, 92. 
sell pro]>erty, 62. 

OUTGOINGS, 

covenant to pay, 104. 


p. 

PARCBX.S, 

office of piarcels, 74. 

position of parcels in assigpiment of leaseholds, 117. 

PERPETUITIES, 
rule against, 141. 

PIN-MONEY, 

how now granted, 145, 160. 

PORTIONS, 

how now granted, 146, 176. 

POSSIBILITIES, 

rule against double, 136. 
what are, 135. 

POWERS OF APPOINTMENT , 
execution of, 180. 
form of powers, 147. 
kinds of, 179. 

PURCHASE, 

, meaning^ of, 63. 
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QUA.l.IE*IEr> TITX.E, 
reg^istr&tion of, 296. 

JSJUJRTOJR^S^ 
St&tate of, 21, 99. 

QUIT KENTS, 

nature of, 99. 


R. 

RACK RENT, 

nature of, 27, lOO. 

RATES AND TAXES, 
co'V'enant to pay, 104. 

RECEIET OE CONSIIIEKATION, 
form and. effect of, G6. 

RECEIVER, 

appointment by mortgagee, 243. 
bis position and powers, 243. 


RECITAES, 

of contract, 63. 
title, 60. 

misuse of, 63. 
use of, 61. 


RECON VE Y ANC E 

by mortgagee, 242. 

RECOVERIES, 

abolition of, 23. 

nature and operation of, 23. 


RE-ENTRY, 

for breach of covenant, 109. 

REGISTRATION OE EANO, 
cbarg’es on leaseholds, 299. 
death of registered propxdetor, 300. 
history of conveyance by, 293. 
land certihcate, 29S. 
registered charges, 298. 
the x-egister, 296. 

titles which may be registered, 294. 
unregistered charge, 299. 
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ItELIEF 

against forfeiture for breach of covenant, 110. 

liKMAINDER, 

contingent, 135. 
vested, 134. 

KENEWABDE LEASES, 

not within rule against perpetuities, 143. 
of copyholds, 114. 

RENTS, 

descriptive names of rents, 100, 
different kinds ol*‘ rents, 97. 
rentcharge, 98. 
rent'Seck, 98. 
rent-service, 97. 
quit rents, 99. 
reddendum, 96. 

rent and incorporeal hereditaments, 97. 
rents on incorporeal hereditaments, 99. 
reservation of rents, 101. 

REPAIR, 

covenants to, 105. 

RESETTLEMENTS, 
settlement and, 162. 

REVERSIONS, 
nature of, 134. 

REVIVAL OF A WILL 
by Ci>dicil, 288. 

“ROOT OF TITLE,” 
meaning of, 63. 

ROYALTIES 

on minerals, 100. 


s. 

“ SATISFIED ’* TERMS 
under settlements, 172. 

SETTLED LAND ACTS, 

apply to settlements by will, 267. 
evils they were passed to remedy, 161. 
excluding Acts, 167. 
most usual enlargements, 165. 
powers of life tenant, 164. 
scheme of, 163. 

trust for sale and powers under the Settled Land Acts, 191. 
trustees for purposes of, 186. 
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SETTI-EMENT. See Tbttstkks. 

marria^ aettlements, form of, 144, 
observations thereon, 153. 
personal settlement, 191. 
breach of trust, 215, 

consideration and operative words, 194. 
conversion, 191, 
conveyance by trustees, 198. 

to trustees by separate deed, 195. 
covenant to settle after acquired property, 211. 
leaseholds settled to accompany freeholds, 193. 
power to appoint and pay agents, 213. # 

new trustees, 212. 

registration of title to settled land, 297. 
relief for breach of trust, 215. 
statutory power of msiintenance, 208. 

rights and powers of trustees, 214. 
trustees’ powers of management, 211. 

right to sell, 196,- 
trusts under settlement, 199 — 211. 
strict settlement, 155. 

additional powers given to life tenant, 189. 
date p»arties and recitals, 156. 
operative words and habendum, 157. 
powers given by s. 42. ..187. 

trustees under s. 42, Conveyancing Act, 186. 

Settled Xiands Acts, 186. 
trusts of portions term, 175. 
uses, 159. 

usual modification thereof, 189. 
strict and personal settlement, 144. 
what is a, 123. 

SHEIdL-EY’S CASE, RULE IN, 
extent of, 133. 
origin of, 131. 
words of, 133. 

SPRINGING AND SHIFTING USES, 
carry the legal estate, 138. 
not liable to be defeated, 139. 
principles of llmitatioii of, 137. 

STATUTORY MORTGAGE, 
covenants implied in, 227. 
form may be varied, 229. 
of, 227. 

SUB-DEMISE, 

assignment of lease by, 119. 
mortgage by, 224, 239. 




munt be in writings, 19. 


T. 


X-A.CKINa OB* MORTOAOES, 
meaning of, 252, 

TAXES, 

covenant to pay, {03. 

TITXE, 

investigation of, 92. 
meaning of, 61. 
recitals of, 61. 

TRUSTEES. See SsttiLiBSISSTT. 
breach of trust, 215. 
power to appoint new trustees, 212. 
powers of management, 211. 

to appoint and pay agents, 213. 
relief for a breach of trust, 215. 
right to sell, 196. 

statutory rights and powers of trustees, 214. 
under Settled IL«and Acts, 186. 

s. 42, Conveyancing Act, 186. 


TJ 


UNUERUEASE, 

assignment of lease by, 1 19. 
mortgage by, 239. 

UNUERTAKINO, 
form of, 65. 

obligations arising from, 86. 

‘*UNTO ANI> TO THE USB OE,” 
meaning of, 81. 

“USE ANU OCCUPATION,” 
devise of, 286. 

USES, 

rise of feoffment to uses, 8. 
Statute of Uses, 9. 
limitations of, 137* 
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XKX>BX. 

USUAL COVENANTS 

in a conveyance on •sale, 69. 
in an assignment of lease, 119. 
indenture of lease, lOl. 


V. 

VESTED REMAINDERS, 
nature of, 134. 

VESTINO, 

rule as to, 136. 

VOLUNTARY SETTLEMENT, 
after settlor’s bankruptcy, 66. 


w. 


WARRANTY, 

difference between covenant for title and, 72. 
WASTE, 

position of life tenant as to, 169. 

WILL, 

attestation, 287. 
charitable trust, 288. 
codicil, 288. 
clauses of will, 276. 

(1) appointment of executors, 276. 

(2) specific legacies, 277. 

(S') general legacies, 280. 

(4) annuities, 284, 

(6^ charge of legacies on realty, 285. 

(6) specific devise, 286. 

(7) residuary devise and bequest, 287. 
drafting will, 274- 

peculiar characteristics, 257. 

(1) ambulatory till death, 259. 

(2) cannot be rectified, 260, 

(3) speaks for death, 260. 

(4) does not convey direct, 261. 

(6) no words of inheritance needed, 262. 

(6) executory interests limited directly, 263. 

(7) not with Statute of Uses, 264. 

(8) execution, 265, 287. 
short form of will, 266. 

order of parts, 272. 
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JKDEX. 


Y. 

YEARLY TENANCY 

may be created parol, 27. 

« YOUNGER CHILDREN,” 
definition of, 146. 
meaning of, 176. 
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